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HIS book covers every phase 

of the management of an es- 

tate by a bank, acting as 

executor or trustee under a 
will, from the probate of the will to 
the filing of the final account. 


It includes chapters on the collec- 
tion of assets, custody of the estate, 
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Liability of Bank to Third Party for Statements 
Made in Answer to Credit Inquiry 


The liability of a bank for the representations of its officers 
as to the credit of third parties requires the bank to make such 
representations in good faith. A reply to a credit inquiry 
containing words such as “moderate” and “satisfactory” do not 
acquire any special meaning and when used by a bank in reply 
to such inquiry are presumed to have been used in their or- 
dinary sense. Park and Tilford Import Corporation v. Pas- 
saic Nat. Bank & Trust Co., Court of Errors & Appeals of 
New Jersey, 30 Atl. Rep. (2d) 24. 

Plaintiff corporation on October 7, 1938, wrote to the 
defendant bank, as follows: “Any information you can give 
us concerning the moral and financial responsibility of O. M. 
Hanson will be greatly appreciated and of course held in strict 
confidence.” The defendant bank replied October 8, 1988, as 
follows: “Olive Mae Hanson, proprietor of the Broadway 
Wine & Liquor Shop, the subject of your recent inquiry, has 
carried an account with us since December, 1938, balances this 
year averaging in a moderate three figure amount, and we have 
extended accommodation up to low four figure amounts, with 
that amount outstanding today. Our experience with the 
account has been satisfactory and checkings which we have 
made in the trade indicate that she is sold in amounts up to 


- $2,800 on regular terms, with payments running from prompt 


to thirty days slow, although the account was generally classi- 
fied as satisfactory. “Mrs. Hanson’s financial statement does 
not show a large worth, but we have been favorably impressed 
with her and her husband. They operate under light expense 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §930. 
' 247 
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and, we believe, have made some progress during the past year, 
having paid in full a chattel mortgage, which was formerly on 
the store, during the early part of 1988. They give close atten- 
tion to the business and cater to a good class of trade. Yours 
very truly, Edward H. Roden, Manager, Credit Department:” 
In red ink at the foot of the letter appeared the following: 
“Confidential information which is furnished at your request 
and without any responsibility on the part of the bank or its 
officers.” 

Previous to this written inquiry to the defendant bank, 
the plaintiff’s credit manager had also written to Dun & Brad- 
street and had received from them a report concerning the sub- 
ject of the inquiry. The Dun & Bradstreet report showed that 
she was 32 years of age, had previously been employed as a 
‘ secretary, and that her husband assisted in the store and had 
been discharged in bankruptcy in 1987. The report also 
showed that a chattel mortgage given in 1987 was cancelled 
January 1, 1938. The statement showed that as of May 16, 
1938, cash in bank was $91, accounts receivable $422, mer- 
chandise nearly $8,000, fixtures and equipment $900, and 
a 1988 truck valued at $705, and an equity in a 1988 Olds- 
mobile of about $800; accounts payable nearly $5,000. Trade 
reports were stated to show that payments were slow, and the 
capital limited with very heavy indebtedness. Plaintiff 
claimed to rely upon the defendant bank’s letter rather than 
on the Dun & Bradstreet report. Plaintiff sold Mrs. Hanson 
a large shipment of liquor for which it was not paid. After 
the bankruptcy of Mrs. Hanson, the plaintiff brought this 
action in order to require the defendant bank and its credit 
manager to pay for the loss caused by defendant bank’s poor 
judgment. © hae fa 

The falsity in the defendant bank’s statement was chiefly 
claimed to be, however, in two particulars: (1) That the aver- 
age balance was in a moderate three figure amount, when it is 
said not to have been; and (2) that the bank’s experience with 
the account was satisfactory, when it should not have been so 
characterized. ‘Plaintiff contended’ specifically ‘that’ falsity 
as to balance of $280 shown in the defendant bank’s records was 
not a moderate but a low balance. 
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It was held that there was nothing in defendant bank’s let- 
ter that indicated that any of the representations made therein. 
were false, or that there was any intention on the part of the- 
defendant bank to induce the plaintiff to make a sale to Mrs. 
Hanson. ‘The only duty the defendant bank owed the plain- 
tiff with respect to its inquiry was that any representations 
made by defendant bank’s officers in its reply be in good faith 
and in the instant case there was nothing in the evidence to 
indicate that any representations were false. There was 
nothing in the correspondence between the parties that could 
have induced any person to act thereon. The plaintiff at- 
tempted to ascribe special meanings to ordinary words and 
there was nothing in the record to show that in banking par- 
lance words such as “moderate” and “satisfactory” were used 
in any way other than in an ordinary sense. The- plaintiff’s 

evidence was insufficient to establish an action in deceit against 
the defendant bank. In its opinion, the Court said: 


The basis of the present action sounds in deceit. The words, “Con- 
fidential information which is furnished at your request and without 
any responsibility on the part of the bank or its officers” have a very 
definite meaning. However, it will not be necessary to determine 
whether they barred the present action or not, since fraud seems not 
to have been proved. The liability of a bank for the representations 
of its officers as to the credit of third parties is treated in 7 Am. Jur. 
198; 9 C. J. S., Banks and Banking, § 198, p. 415, and seems to re- 
quire merely good faith in the answer made. ‘The practice of fur- 
nishing such information is, however, unwise from the public stand- 
point. Banks are not chartered to furnish credit ratings for their 
customers. If liabilities were so created they would not appear upon 
the books of the bank and would not be observable in audits or examina- 
tions. Such reports must, of necessity, be vague since the exact finan- 
cial condition of a customer is highly confidential. 

The evidence in this case at the close of plaintiff’s case falls far 
short of the requirements of law. ; 

The plaintiff desired to sell merchandise to Hanson. It was dis- 
satisfied with the credit report of Dun & Bradstreet received in the 
regular course of business. It desired information as to the moral 
responsibility of Mrs. Hanson. It needed to know nothing further as 
to her financial responsibility because clearly that was not good.. The 
falsity in the bank’s statement is chiefly claimed to be, however, in two. 
particulars: (1) That the average balance was in a moderate three 
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figure amount, when it is said not to have been; and (2) that the 
bank’s experience with the account was satisfactory, when it should 
not have been so characterized. 

The falsity specified as to balance is said to be in this: That an 
average of $230 shown in the bank’s records is not a moderate but 
low balance. We do not think that the word “moderate” can be 
used with such exactness. “Moderate” is not a word of exactness. It 
is quite the contrary. Moderate three figure balances must be under- 
stood in the usual sense of the word and cannot have any mean- 
ing which the receiver of the letter may ascribe to it. Certainly, there 
is no reason to suppose that it meant more than $300. “Moderate” 
as, in part, defined in Webster’s New International Dictionary, is 
“limited in quantity” and so it is generally understood. 

Accounts in banks fluctuate. There are times when very good 
accounts are very low or overdrawn. In many instances, the bank 
is satisfied. The bank’s letter and the Dun & Bradstreet report in- 
dicated bank loans still outstanding. True, the bank did not dis- 
close if it had any information to the effect that Mrs. Hanson had 
proved a disappointing debtor in her dealings with Bellow & Company 
and the McKesson Liquor Company. It did state that her business deal- 
ings were generally classified as favorable. But the plaintiff knew from 
the Dun & Bradstreet report that she was slow pay, and if they had 
cared to analyze the report they would have realized that the capital 
existed, if at all, only so long as the merchandise could be quickly 
sold at good figures and creditors were not too pressing. The bank 
was stating its conclusion as to their satisfactory dealings with her. 
The letter was perhaps somewhat generous but it stated no fact shown 
to be false within the knowledge of the officer writing the same. Web- 
ster’s New International Dictionary, in part, defines “satisfactory”— 
“Sufficient as a satisfactory account.” 

It does not always follow that because a note is renewed in full 
that an account is unsatisfactory. The reason given for the renewal 
may have been perfectly satisfactory to the bank. The point of the 
whole case is that plaintiff desired to sell its merchandise. Dissatisfied 
with the credit report received from Dun & Bradstreet, it sought in- 
formation as to the moral] risk in a sale to Mrs. Hanson, and when 
it received the bank’s letter it made the sale. 

There is not a word of testimony to indicate that any representa- 
tions made therein were false. There was nothing in the correspond- 
ence between the parties that could have induced any reasonable per- 
son to act thereon. The bank was only giving its best judgment 
of the moral and financial situation of Mrs. Hanson’s business. No 
fact stated was shown to be false or was there evidence of an inten- 
tion to deceive, or to induce the plaintiff to make-a sale. 

The bank in the letter stated that she owed them money. This 
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was true. That the trade had extended her credit up to the amount 
stated. This was true. Her dealings with those in the trade were 
stated from inquiry to be generally satisfactory. Obviously, this is a 
statement that some had experienced difficulties with her. The bank 
was merely giving its opinion. With full and complete information 
at hand, the plaintiff sought.to build a case upon the mere statement 
by the plaintiff’s credit manager that he was induced to make the 
sale on the strength of the bank’s letter. ‘There is nothing, however, 
in that letter which would induce a reasonable man so to do, unless 
he desired to clear the warehouse and bring law suits for the pur- 
chase price of the goods sold. 

There is no reason why the bank loan should not have been re- 
duced from the general funds of Mrs. Hanson before bankruptcy. 
The bank may or may not have benefited by the plaintiff’s sale to her. 
The plaintiff made the sale without reason and sought to charge the 
bank in deceit when there was no proof to sustain the charge. The 
plaintiff’s credit manager chose to ascribe special meanings to ordinary 
words, ‘There is nothing in the record to show that in banking par- 
lance those words have any special meaning; but as shown in ordinary 
parlance their meaning is quite different from that ascribed to them 
by plaintiffs credit manager. If he would rewrite the bank’s letter 
he must show that bankers have a special meaning for ordinary words. 
Not that he has. 





Bank Not Liable on Its Guaranty Indorsement of 
Forged Check Payable to Person Intended As 
Payee of Check by Drawer 


A drawer of a check, bill of exchange, or other negotiable 
instrument cannot recover from an intermediary bank on its 
indorsement, or from a payee bank upon its payment, where 
the check, bill or other instrument is drawn and delivered to an 
impostor under the mistaken belief on the part of the drawer 
that he is the person whose name he has assumed and to whose 
order the check, bill or other instrument is made payable, and 
the intermediary bank acquires it from the impostor upon 
his indorsement thereon of the name of the payee, or if the 
payee bank pays it upon such indorsement. Payment to the 
impostor merely effectuates the intent of the drawer. United 


SS EEE RTE ea ED RRA SOT SE AS Ra ee 
'NOTE— For similar decisions see Banking Law Journal Digest (Fifth 
Edition) $589. 
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States v. First Nat. Bank, Albuquerque, N. M., United States 
Circuit Court of Appeals, Tenth Circuit, 131 Fed. Rep. (2d) 
985. 

One Harry W. Ott came into possession of a war veteran’s 
adjusted service certificate belonging to one Harry Goulding, 
the true owner. Ott representing himself as Goulding pre- 
sented the certificate together with an application for a loan 
to the local veteran’s bureau. Ott had procured a duly at- 
tested identification certificate from a notary public upon the 
proper prescribed form. The notary attested to the fact that 
the person making the application was known to be the veteran 
named in said certificate and that the signature on the attached 
note was that of the veteran. The veteran’s bureau, relying 
upon this identification, consummated the loan by issuing a 
check in the amount of $750.00 payable to the order of Harry 
Goulding. The check was delivered to Ott by mail, addressed 
to Goulding at a hotel in Aes, where Ott was regis- 
tered in Goulding’s name. 

The check was issued, mailed and delivered to Ott on April 
7, 1981. On the same day, Ott presented the check to a bank 
in Albuquerque for payment. An officer of the bank called 
the attesting notary public by telephone and ascertained that 
Ott was the same person whom the notary had identified as 
Goulding. The bank also checked other identifying docu- 
ments presented by Ott. Thereupon the check was cashed 
by the defendant bank on the indorsement of Harry T. Gould- 
ing and the proceeds were delivered to Ott under the mistaken 
belief that Ott was Goulding. The defendant bank indorsed 
the check “prior indorsements guaranteed” and negotiated it 
through a branch of the Federal Reserve. On April 18, 1987, 
the fraud was discovered by the plaintiff, the United States 
Government, and thereupon the plaintiff made demand upon 
the defendant bank for reclamation. The defendant bank re- 
fused and the plaintiff brought this action to recover the pro- 
ceeds of the check on the indorsement guaranty of the de- 
fendant bank.. 


~ It was held from the evidence that the “impostor rule” 
was applicable and the plaintiff could not recover from the de- 





| 
| 


i in cent citi skeet 


aan incr adi nscale aah CAC Ac Bante kn 





ce nA NAA RENN Rh ia Be 


i nt nla enti 


THE BANKING LAW JOURNAL 253 


fendant bank. ‘The check for the loan was delivered to Ott, 
who had made the application, and Ott was the person whom 
the veteran’s bureau intended should receive the check. Later 
when the check was presented to the defendant bank by Ott, 
the bank checked the identification of Ott in the same manner 
and relied upon the same person, the attesting notary, for the 


_ identification. Therefore the defendant bank had before it 


ample proof of the admission of the veteran’s bureau that the 
present holder of the check was in fact the identical person to 
whom it had been delivered. The defendant bank merely ef- 
fectuated the purposes and intentions of the drawer. There- 
fore the loss fell on the plaintiff under the rule that, as be- 
tween two innocent persons, both of whom were victims of 
fraud, the burden must fall upon the one, in this case the plain- 
tiff, whose negligence first facilitated the issuance of the check 
and made possible the loss. In its opinion, the Court wrote: 


To what extent, if any, local law governs the rights and liabilities 
of the United States arising out of an obligation of the United States, 
or a transaction to which it is a party, has not been precisely defined. 
The question has received the attention, but not the decision, of the 
court of last resort. United States v. Bethlehem Steel Corporation, 
315 U. S. 289, 62 S. Ct. 581, 86 L. Ed. 855; O’Dench, Duhme & Co., 
Inc. v. Federal Deposit Insurance Corporation, 315 U. S. 447, 62 S. 
Ct. 676, 86 L. Ed. 956; United States v. Clearfield Trust Company, 
3 Cir., 180 F. 2d 98, decided July 29, 1942. We do not deem it 
essential to the solution of our problem to go further than to say that 
this suit involves the rights and liabilities of the United States, arising 
out of an obligation which it has assumed in its governmental capacity. 
The obligation assumed is created and authorized by an act of Con- 
gress which, to some extent at least, has provided the manner and 
means by which the obligation shall be discharged. Clearly there- 
fore, its rights and liabilities thereunder cannot depend upon local law 
except insofar as it has consented to be bound. Board of Commis- 
sioners of Jackson County v. United States, 308 U. S. 343, 349, 60 
S. Ct. 285, 84 L. Ed. 313; Deitrick v. Greaney, 309 U. S. 190, 60 S. 
Ct. 480, 84 L. Ed. 694; Royal Indemnity Company v. United States, 
313 U. S. 289, 61 S. Ct. 995, 85 L. Ed. 1861; O’Dench, Duhme & Co., 
Inc. v. Federal Deposit Insurance Corporation, supra; United States 
v. Clearfield Trust Company, supra. 

It must be conceded however that when the United States becomes 
a party to commercial paper, it impliedly consents to be bound by 
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the same rules governing private persons under the same circumstances. 
Cooke v. United States, 91 U. S. 389, 23 L. Ed. 237; United States v. 
National Exchange Bank of Baltimore, 270 U. S. 527, 46 S. Ct. 388, 
70 L. Ed. 717; Lynch v. United States, 292 U. S. 571, 579, 54 S. Ct. 
840, 78 L. Ed. 1434; United States v. Guaranty Trust Company, 293 
U. S. 340, 350, 55 S. Ct. 221, 79 L. Ed. 415, 95 A. L. R. 651; United 
States v. First National Bank of Prague, 10 Cir., 124 F. 2d 484. 
Whatever label we give the rule, whether Federal or state law, it de- 
rives its substance from the law merchant, and since New Mexico has 
not spoken on the question, we are at liberty to assume that its courts 
as well as the Federal law, will follow the uniform law governing com- 
mercial transactions. ‘To that extent, we shall fashion the rule from 
the “materials at hand.” 

It is of course patent that if the endorsement of the payee be 
treated as a forgery, the bank as subsequent endorsee acquired no 
rights under it, and it is liable on its guaranty unless the United States 
is by its laches precluded from asserting the guaranty. See Section 23 
of the Uniform Negotiable Instruments Act. If however, the so-called 
impostor rule has application under the facts, there is no forgery, 
the guaranty is not broken, and the United States cannot recover. 

In a recent case, United States v. First National Bank of Prague, 
supra, 10 Cir., 124 F. 2d 484, 486, this court considered the impostor 
rule under somewhat similar facts. Based upon a review of many 
adjudicated cases (cited therein), we announced the prevailing rule as 
follows: “With few exceptions, it is held that the drawer of a check, 
bill of exchange, or other negotiable instrument, cannot recover from 
an intermediary bank on its endorsement, or from the payee bank 
upon its payment, where the check, bill, or other instrument is drawn 
and delivered to an impostor under the mistaken belief on the part of 
the drawer that he is the person whose name he has assumed and to 
whose order the check, bill, or other instrument is made payable, and 
the intermediary bank acquires it from the impostor upon his endorse- 
ment thereon of the name of the payee, or the payee bank pays it upon 
such endorsement, as the case may be. Although not in full accord in 
respect of the reasons for their conclusion, most courts hold that while 
the drawer acts in the mistaken belief that the person with whom 
he deals either in person or by correspondence is the person whose name 
he has assumed and pretends to be, still it is the intent of the drawer 
to make the check, bill, or other instrument payable to the identical 
person with whom he deals and therefore to be paid on his endorse- 
ment; and that accordingly payment to him or his endorsee merely 
effectuates the intent of the drawer.” 

Some cases do not accept the thesis upon which the so-called im- 
postor rule is based, United States v. Onondaga County Savings Bank, 
D. C., 89 F. 259; Onondaga County Savings Bank v. United States, 
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2 Cir., 64 F. 703; United States v. National Exchange Bank, 214 
U. S. 302, 29 S. Ct. 665, 53 L. Ed. 1006, 16 Ann. Cas. 1184; United 
States v. Canal Bank & Trust Co., D. C., 29 F. Supp. 605. Other 
courts accept it but refuse to apply it under similar facts. United 
States v. National City Bank of New York, D. C., 28 F. Supp. 144; 
Cohen v. Lincoln Savings Bank, 275 N. Y. 399, 10 N. E. 2d 457, 112 
A. L. R. 1424. See also annotations, 22 A. L. R. 1228: 52 A. L. R. 
1326. Cases which do not accept or refuse to apply the rule rely pri- 
marily on what was said in United States v. National Exchange Bank, 
supra, which did not mention or recognize the impostor rule under some- 
what analogous facts. The decision there rested upon the question of 
whether the United States should be held to the rule that a drawee or 
the maker of a check should be held to know the genuineness of its 
own paper. We think the case must be considered in the light of 
what was said in United States v. Chase National Bank, 252 U. S. 
485, 40 S. Ct. 361, 64 L. Ed. 675, 10 A. L. R. 1401, and United 
States v. National Exchange Bank of Baltimore, supra. See, also, 
Security-First National Bank v. United States, 9 Cir., 103 F. 2d 188. 

In United States v. First National Bank of Prague, supra, we 
left no room for doubt that in our view the impostor rule had appli- 
cation to transactions of the government in a proper case. ‘The ap- 
plication of the announced rule was considered in connection with a 
check drawn by the United States in consummation of a loan on an ad- 
justed service certificate, identical with the one here involved, and 
paid by the First National Bank of Prague, endorsed by it to the 
Tradesmen’s National Bank of Oklahoma City, and by it endorsed and 
negotiated to the federal reserve. We réfused, however, to apply 
the impostor rule as between the United States and the Prague bank 
which had first made contact with the impostor, and by such contact 
had unwittingly and unconsciously initiated the fraud which was sub- 
sequently perpetrated on the veterans’ facility. The Prague bank 
accepted the impostor who held in his possession an adjusted service 
certificate which he had stolen from the true veteran. The officer of 
the bank, acting as a notary public, authenticated the application 
for the loan and mailed the same to the veterans’ facility, giving the 
bank as the address of the impostor. The bank had negotiated a 
loan on the certificate and the check was mailed to the impostor 
in care of the Prague bank where it was paid on his forged endorse- 
ment, and by this bank endorsed and negotiated to the interme- 
diary correspondent bank in Oklahoma City, which also endorsed 
same for payment to the federal reserve. We held in these circum- 
stances that since the issuance and the mailing of the check to the 
impostor by the veterans’ facility was not the first act which made 
possible the loss, but on the contrary the bank first imposed confi- 
dence in the impostor and cooperated with him, thereby unwittingly 
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contributing to the deception of the veterans’ administration in re- 
spect to the vital matter of identity, and that since such cooperation 
constituted the initial act which resulted in the fraudulent transaction, 
the Prague bank was not entitled to the application of the impostor 
rule. As between the. United States and this bank the transaction 
fell within the well established rule that as between two innocent per- 
sons, both of whom are victims of fraud, the burden must fall upon 
the one whose negligence first facilitated it and made possible the loss. 
We applied the rule as between the United States and the inter- 
mediary correspondent bank which had endorsed the check and nego- 
tiated the same to-the federal reserve branch in the regular course of 
business. 

The facts here bring this case squarely within the impostor 
rule. It is said that the application of the impostor rule is based 
upon the intention of the drawer to make the check payable to the 
identical person with whom he deals, and that since under the statute, 
the disbursing agent for the veterans’ facility had no authority to 
issue the check to any person other than the true veteran, it cannot 
be held to have intended to do otherwise. But if the intentions of 
the disbursing agent are to govern, shall they be discerned by what 
he thought he was doing because he could not legally do otherwise, 
or by what he physically and actually did in effecting his purposes 
and intentions. = 

Here the impostor was in possession of an adjusted service certifi- 
cate. He undoubtedly obtained the prescribed forms for a statutory 
loan from the veterans’ facility and personally presented the same 
to the facility, duly authenticated in prescribed form. He apparently 
came face to face with the disbursing agent who was convinced that 
the person who stood before him was Harry T. Goulding, the true 
and lawful owner of the certificate. The check was drawn and de- 
livered by mail to the same person who made application for the loan 
_and whom the veterans’ facility intended should receive the same. 
The veterans’ facility knew and intended that this same physical per- 
son to whom they had delivered the check would present it for pay- 
ment upon the endorsement of Harry T. Goulding. It must be pre- 
sumed that a check fraudulently obtained will be fraudulently used. 
When the check was presented to the bank by the person to whom 
it had been delivered, the bank ascertained that the same person had 
appeared before a notary public who had attested to his identity as 
Harry T. Goulding, and that the veterans’ administration had relied 
upon this same means of identification in issuing the check. The bank 
had before it ample proof of the admission of the veterans’ facility 
that the present holder of the check was in fact the identical person 
to whom it had been delivered as the true veteran, Harry T. Goulding. 
Doubtless, if the bank had called the disbursing agent who had issued 
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the check, describing the person who was then presenting it for pay- 
ment, the agent would have stated that he had delivered the check 
to the identical party as the true payee. In these circumstances, it 
cannot be doubted that the bank merely effectuated the purposes and 
intentions of the drawer. 

Government checks are fluently employed in the commerce of the 
country, and are accepted upon reasonable identification in the regular 
course of business as other obligations of such character. If banks 
are to be made to use greater diligence than is shown to have been 
exercised here, the result is to destroy the free negotiability of the 
obligations of the United States Government. We hold that the so- 
called impostor rule has application and the government cannot re- 
cover. 

In view of what we have said, it is unnecessary to consider the 
question of laches further than to refer to what was said in that re- 
spect in United States v. First National Bank of Prague, supra, where- 
in we held that the government was not subject to the rule of laches 
under the same facts. 





Deposit of Bankrupt Funds by Trustee in Bankruptcy 
Creates Ordinary Debtor-Creditor Relationship 


A deposit in a bank by a trustee in bankruptcy of bank- 
ruptcy funds is to be considered an ordinary banking transac- 
tion creating a debtor-creditor relationship, and under such 
relationship a bank may avail itself of separate defenses 
against trustee’s surety seeking recovery for reimbursement 
of loss sustained when a bank permits withdrawals of funds 
on checks allegedly bearing forged signature. Maryland 
Casualty Co. v. Central Trust Co., United States ex rel. Mary- 
land Casualty Co. v. Same, Supreme Court, Appellate Divi- 
sion, 39 N. Y. Supp. (2d) 293. 

One Haidt, trustee in bankruptcy of an adjudicated bank- 
rupt, posted a surety bond of $25,000, furnished by the. plain- 
tiff insurance company, for the faithful performance of his 
duties as trustee in administering the bankrupt estate. Sub- 
sequently Haidt opened an account with the defendant bank 
in the name of “Van Vechten Milling Co., Inc., bankrupt, 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §418, 
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Herbert T.:Haidt, Trustee.” In compliance with the law the 
defendant bank thereupon filed with the clerk of the federal 
court a bond to secure repayment of deposits of bankrupt 
funds. Defendant bank was given a sample original signa- 
ture of the referee in bankruptcy designated to countersign 
all checks drawn on bankrupt funds. Plaintiff alleged that 
Haidt, as-trustee, drew eight checks amounting to $4,420.06 
on the account at defendant bank and converted the proceeds 
to his own use. Haidt was alleged to have forged the ref- 
eree’s countersignature on the eight checks. Later a sub- 
stitute trustee replaced Haidt and plaintiff paid the substitute 
trustee. the amount of $4,420.06 allegedly wrongfully with- 
drawn: by Haidt. 

_ Plaintiff, having acquired substitute trustee’s rights against 
Haidt, brought this action against defendant bank. Plain- 
tiff contended that the alleged acts of Haidt, as trustee, con- 
stituted a breach of trust both by Haidt and by the defendant 
bank because it permitted such withdrawals from the account. 
The plaintiff sought recovery from: defendant bank on the 
basis of conversion and breach of trust. The U. S. Govern- 
ment (herein called the relator) sought recovery as bene- 
ficiary under the bond given by the defendant bank to the 
Court. The amount in the several actions of the plaintiff and 
the relator was for the sum of $4,420.06. Both these suits 
against the defendant bank were consolidated into one action 
by stipulation. Defendant bank denied plaintiff’s allegations 
and also set up certain separate defenses it claimed to be en- 
titled to under the debtor-creditor relationship between the 
parties. The plaintiff attacked all the separate defenses al- 
leged by defendant bank and on such attack these defenses were 
stricken from the separate answers. Defendant appealed 
from this order of the lower court. 'The lower court stated 
that the relationship was not that of debtor-creditor but that it 
was a case of public funds held ina fiduciary capacity and there- 
fore the defendant bank could not avail itself of the defenses 
generally open to a bank on the debtor-creditor relationship. 


On appeal before this court it was conceded that when 
Haidt opened the account with the defendant bank, a debtor- 
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creditor relationship was created between the parties, but, the 
plaintiff further contended that due to the fact that this was a 
deposit of bankrupt funds it created more than ordinary re- 
lationship of debtor-creditor, in that the funds were impressed 
with a trust of a public nature for the benefit of a group of 
creditors. The question before the court was whether the 
deposit of the bankrupt funds was to be considered or not to 
be considered as an ordinary banking transaction and thus 
determine whether the defendant bank could avail itself of 
the separate defenses against plaintiff. 

It was held that the duties of the defendant bank with 
respect to the bankrupt funds account were the duties or- 
dinarily owed by a bank to its depositors and, therefore, the 
separate defenses claimed by the defendant bank should not 
have been stricken out from the separate answers of the de- 
fendant. The contention of the plaintiff that the defendant 
bank could not claim the debtor-creditor relationship or- 
dinarily applicable to such banking transactions was unten- 
able. ‘The court held that the plaintiff’s contention could 
not even be available to the United States of America itself, 
when it entered into a commercial transaction, there the rule 
being that when the Government did business in the market or 
in the business place as with bank, similar to transactions be- 
tween individuals and a bank, then) the obligations, liabilities 
and duties of the Government, in the eyes of the law, were 
to be measured by the methods ‘and rules of the market place 
and not by the laws and rules applicable to sovereign powers. 
Therefore if this rule was applicable to the Government it 
was likewise applicable to the Government when it devised 
a method of handling bankruptcy funds, and there was no 
particular reason to regard the handling of bankruptcy funds 
as other than commercial transactions governed by the laws 
and rules applicable to the ordinary banking transactions. 

In its opinion, the Court said: 


Before this court the appellant claims, and the respondent con- 
cedes, that the relationship of debtor and creditor was created on the 
opening of the account (Fidelity & Casualty Co. v. Farmers National 
Bank, 275 N. Y. 194, 9 N. E. 2d 833; Matter of Holden, 264 N. Y. 
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215, 190 N. E. 413; Baldwin’s Bank of Penn Yan v. Smith, 215 N. 
Y. 76, 109 N. E. 138, L. R. A. 1918F, 1089, Ann. Cas. 1917A, 500; 
Critten v. Chemical National Bank, 171 N, Y. 219, 63 N. E. 969, 57 
L. R. A. 529), but the respondent further contends that in view of 
the fact that these were the deposit of bankruptcy estate funds, pur- 
suant to a court order, the opening of such account created more 
than the ordinary debtor and creditor relationship in that the de- 
posited funds were impressed with the trust of a quasi public nature 
for the benefit of a group of creditors and under the protection ‘of 
acts of Congress and rules of the United States Supreme Court. 

The question involved on this review is whether deposits made 
of bankrupt estate funds are to be considered, or not to be considered, 
as ordinary banking transactions. Such deposits were made pur- 
suant to General Order 29 of the United States Supreme Court 
General Orders, 11 U.S. C. A. following section 53, which order was 
made in accordance with Section 30 of the Federal Bankruptcy Act, 
11 U.S.C. A. § 53. General Order 29 recites as follows: “No moneys 
deposited as required by the Act shall be drawn from the depository 
unless by check or warrant, signed by the clerk of the court, or by a 
trustee, and countersigned by the judge of the court, or by a referee 
designated for that purpose, or by the clerk or his assistant under 
an order made by the judge, stating the date, the sum, and the ac- 
count for which it is drawn; and an entry of the substance of such 
check or warrant, with the date thereof, the sum drawn for, and the 
account for which it is drawn, shall be forthwith made in a book kept 
for that purpose by the trustee or his clerk; and all checks and drafts 
shall be entered in the order of time in which they are drawn, and shall 
be numbered in the case of each estate. A copy of this general order 
shall be furnished to the depository, and also the name of any referee 
or clerk authorized to countersign said checks. This general order 
shall not apply to reorganization proceedings under section 77 or sec- 
tion 77B of the Act [11 U. S. C. A. §§ 205, 207].” 

For the purposes of this appeal, due to the contents of the pleadings, 
it must ‘be conceded that there was strict compliance with the provi- 
sions of such order when the Van Vechten bankrupt estate account 
was opened at the office of the defendant. In further compliance 
with the provisions of the Bankruptcy Act, the bond referred to in 
the relator action as furnished by the defendant was one required be- 
fore the depository could open the account and accept the funds and 
such bond was for the benefit of the creditors of the particular bank- 
rupt estate for which an account was opened. Section 61, Bankruptcy 
Act, 11 U. S.C. A. §'101. . 

As has been said, the respondent claimed below and now contends 
that the duties of the defendant in reference to the account were 
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not those duties ordinarily owed by a bank to its depositor. If the 
duty were the same as that ordinarily due by a depository to a de- 
positor, then the separate defenses which were attacked and stricken 
out below would be proper defenses in an action in which a suit was 
brought on behalf of a depositor against a bank for failing to pay 
the moneys on deposit to the credit of the depositor. Frederick A. 
Potts & Co., Inc. v. Lafayette National Bank of Brooklyn, 269 N. 
Y. 181, 199 N. E. 50, 103 A. L. R. 1142; National Surety Co. v. 
President, etc., of Manhattan Co., 252 N. Y. 247, 169 N. E. 372, 
67 A. L. R. 1113; Rodkinson v. Haecker, 248 N. Y. 480, 162 N. E. 
493 ; Shattuck v. Guardian Trust Co., 204 N. Y. 200, 97 N. E. 517. 
But the respondent contends that this is not the ordinary relationship 
of debtor and creditor or depositor and depository, claiming that the 
deposit was made by order of the court for the benefit of a trust 
estate and that the defenses ordinarily available in an action of a 
depositor against bank are not available in an action where the de- 
posit is on behalf of a trust such as that made for the creditors of a 
bankrupt estate. The respondent further argues that moneys in the 
custody of the court and deposited by order of the court are ac- 
cepted and held subject to suit for failure to pay the same without 
the defenses above stated, because the funds so deposited are deposited 
by reason of a public duty. With such contention agreement cannot 
be had. Excellent authority holds that such contention is not even 
available to the United States of America itself when it enters into a 
commercial transaction, there the rule being stated that when the 
Government did business in the market or in the business place as with 
a bank, similar to the transactions between individuals and a bank, 
then the obligations, liabilities and duties of the Government, in the 
eyes of the law, are to be measured by the,methods and rules of the 
market place and not by the laws and rules applicable to sovereign 
powers. United States v. Guaranty Trust Co., 293 U. S. 340, 55 S. 
Ct. 221, 79 L. Ed. 415, 95 A. L. R. 651; United States v. National 
Exchange Bank of Baltimore, 270 U. S. 527, 46 S. Ct. 388, 70 L. Ed. 
717. As this rule applies to the Government of the United States when 
it engages in banking transactions, it must be sound to hold that when 
the Government of the United States devised a method of handling 
bankrupt estates for the purpose of liquidating businesses which were 
in financial distress, then there was no particular reason to regard 
the handling of such estates as other than commercial transactions 
governed by the laws and rules applicable to the ordinary banking 
transactions. The conclusion is therefore reached that in actions 
brought on behalf of the depositor, or by one who stands in the shoes 
of the depositor, although the deposit is of bankruptcy funds, it is a 
suit subject to the defenses which may be pleaded in the ordinary 
depositor—bank suits and that the pleading of the separate defenses 
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herein should not have been stricken out unless some other reasons 
appear to prevent the use of such defenses. 

In reference to the relator case, the respondent claims that such 
separate defenses should not be available because it is a suit upon 
the bond given by the appellant to the United States District Court. 
It is to be noted that the language of such bond, insofar as neces- 
sary to state the same here, is . . . “if the above bounden, the said 
bank, shall faithfully discharge all its duties as such depository under 
said act, and shall faithfully and fully account for all moneys de- 
posited in said bank as such depository, and shall faithfully obey all 
orders of the court, then this obligation shall be void; otherwise to 
remain in full force and virtue” ... ; such language imports that the 
giving and acceptance of the bond was to protect those entitled to the 
moneys in the account by security as against failure on the part of 
the depository (appellant herein) toward the depositor. Such duty 
was, of course, controlled by the rules of law applicable to any or- 
dinary deposit in a bank, and so this contention is of no avail to the 
respondent in the relator case. A further argument is made by the 
respondent that the referee, in countersigning the checks on the bank- 
rupt estate account and in receiving back from the bank vouchers 
on such account, acted in a judicial capacity. See Lange v. Bene- 
dict, 73 N. Y. 12, 29 Am. Rep. 80. From the purposes and the set- 
up of the Bankruptcy Court as provided in the Federal Bankruptcy 
Act, it is clear that in such transactions the referee does not act in a 
judicial capacity, but acts as an agent or administrator. See Federal 
Bankruptcy Act. Chapters 1-8, §§ 1-77B, 11 U. S. C. A. §§ 1-207. 

In this action the separate defenses pleaded should be made avail- 
able to the defendant. Of course, in the present stage of the litiga- 
tion, no conclusion can pe reached as to whether or not the proof 
of either party to the actions will warrant the application of such 
defenses. 
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BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 


BANK NOT LIABLE FOR MANNER OF 
COLLECTION 





Genet Co., Inc., v. National Bank of Tulsa, Supreme Court of Oklahoma, 


133 Pac. Rep. (2d) 553 





A letter of authorization merely stating that a bank is authorized 
to collect a specific sum of money does not limit the right of a bank 
in its manner of collection. The acceptance of two checks instead 
of one check for total amount due is not a breach of contract render- 
ing bank liable. 

In this case plaintiff furniture company notified defendant bank 
that one Mathews was entitled to certain furniture on payment of 
draft in the amount of $1,415.04. Plaintiff requested defendant bank 
to collect $328.17 as commission for plaintiff from Mathews. Defend- 
ant bank advised plaintiff that bank could not collect commission 
without a letter of authorization. Plaintiff then mailed to the 
defendant bank a letter authorizing the bank to release bill of lading 
to Mathews upon receipt of his check for amount due on furniture 
plus plaintiff’s commission of $328.17. Defendant bank accepted 
two separate checks, one for furniture and another for $328.17 com- 
mission from Mathews. Plaintiff sued defendant for breach of con- 
tract claiming that letter authorized only collection of one check for 
total amount due instead of two checks. 

It was held that the bank was not liable for breach of contract to 
plaintiff. The letter of authorization did not dispute the right of the 
defendant bank to collect by check or to collect as many checks as 
it deemed necessary to make the collection. 


Action by the Genet Company, Incorporated, against the National 


Bank of Tulsa and Carl R. Mathews to recover for breach of contract. 
From an adverse judgment, the plaintiff appeals. 

Judgment affirmed, 

NOTE—For similar decisions see Banking Law Journal Digest (Fifth 


Edition) §297. 
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M. A. Breckinridge, of Tulsa, for plaintiff in error. 
Jos. L. Hull and James E. Bush, both of Tulsa, for defendants 


in error. 


PER CURIAM.—The Genet Company, Inc., a corporation, herein- 
after referred to as plaintiff, filed its action against the National Bank 
of Tulsa, hereinafter referred to as defendant, seeking to recover on an 
alleged contract authorizing the defendant to collect the sum of $328.17 
from Carl Mathews of Claremore, Oklahoma. Plaintiff will be referred 
to in the third person since Genet is the sole owner of plaintiff corpora- 
tion and adopts this method to present the issue in the brief. 

The facts disclose without dispute that plaintiff was a furniture 
company whose president Genet conducted a sort of brokerage in furni- 
ture. He had a carload of furniture shipped from Romweber Company 
in Chicago. A draft with the bill of lading was sent through defendant 
bank directed to plaintiff at Tulsa. On receipt of the draft totaling 
$1,415.04 defendant notified plaintiff who informed it that Carl Mathews 
of Claremore, Oklahoma, was entitled to the furniture on payment of 
the draft. Plaintiff then asked an officer of the bank named Higdon 
to collect $328.17 as commission for plaintiff. Defendant advised plain- 
tiff that this could not be done without a letter of authorization. The 
letter was mailed to defendant and is as follows: ‘‘Re the Romweber 
collection now in your hands this is your authority to release Bill of 
Lading to Mr. Carl Mathews upon receipt of his check for the Romweber 
claim plus our commissions in the sum of $328.17.’’ 

It was attached to plaintiff’s petition as Exhibit A and plaintiff 
states in his brief that this is a suit on a breach of a written authoriza- 
tion. Plaintiff alleged that defendant violated the obligation in the 
authorization in that it did not collect the $328.17. Defendant answered 
admitting the receipt of the letter but pleaded that it attempted to 
collect the draft for the furniture and the $328.17 but that Carl Mathews 
offered to pay the said amount in two separate checks; that plaintiff was 
informed of this and consented thereto requesting that the check for 
$328.17 be made to defendant so that collection could be expedited. At 
the instance of defendant and over the objection of plaintiff Carl 
Mathews was made a party defendant. The plaintiff and L. W. Higdon 
were the only witnesses. Plaintiff testified that he authorized the bank 
to collect the draft by letter referred to as Exhibit A. He then called 
L. W. Higdon to identify the draft drawn by Romweber of Chicago. 
Plaintiff also testified that he had not recovered payment. No attempt 
was made to disclose by the testimony any negotiations for the collection 
of the $328.17 commission other than the statement relative to the 
giving of the letter referred to as Exhibit A. At the conclusion of the 
testimony defendant demurred to the evidence. The trial court sustained 
the demurrer. 
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Plaintiff appeals and presents this issue in two propositions: 
(1) plaintiff admits that there is no evidence of violation by the defend- 
ant of its obligation to collect except the letter referred to as Exhibit A. 
It is his position that parol evidence cannot be introduced to vary the 
terms thereof; that the terms required a collection of $1,415.04 and the 
$328.17 all in one check. Plaintiff testified that he authorized the bank 
to take a check and admits that the defendant had a right to accept the 
check but contends that he did not authorize the acceptance of two checks 
and that the evidence conclusively shows a violation of the authority by 
the acceptance of the two checks. 


We are of the opinion and hold that the court did not err in sustain- 
ing a demurrer to the evidence. The only evidence as to the authoriza- 
tion for collection is Exhibit A. This exhibit does not dispute the right 
of the defendant to collect by check or to collect as many checks as it 
deems necessary to make the collection. The burden was on the plaintiff 
to prove a violation of the authorization. Plaintiff states that the 
admission made in the pleadings that the defendant received the 
authorization is sufficient to support the reasonable intendment and the 
presumption from such evidence that the bank was authorized to collect 
only one check. The rule announced by this court is that the plaintiff 
is entitled to all the admissions and presumptions arising from the 
evidence. If he asks for admissions and presumptions arising from the 
pleadings such admissions and presumptions must be taken in connection 
with the total allegations of defendant which include the allegations 
that the defendant informed plaintiff that Carl Mathews wanted to pay 
the $328.17 in a separate check and that he agreed to this. Plaintiff did 
not sue on the check. He refused a tender of the check stating that 
he had refused it before. At the conclusion of the evidence offered by 
the plaintiff it appeared that the defendant had plaintiff’s authorization 
to collect by accepting the check of Carl Mathews. There was no 
evidence that reasonably tended to disclose the violation of the authoriza- 
tion or that the defendant was not authorized to accept more than one 
check. Therefore there was no evidence which tended to support a 
finding that the defendant had violated the terms of the authorization. 


Where the evidence is insufficient to sustain a verdict for the party 
introducing it, sustaining a demurrer thereto is not error. First State 
Bank of Loco v. Lucas, 168 Okl. 406, 33 P. 2d 622; Young v. Beattie, 
172 Okl. 250, 45 P. 2d 470. The credibility of the witnesses and their 
testimony is for the jury but presumptions arise only on the evidence 
and a verdict should not be based on conjecture and surmise. There 
being no evidence reasonably tending to support a judgment for the 
plaintiff, the action of the trial court in sustaining the demurrer to 
the evidence was not error. 

Plaintiff complains of making Carl Mathews a party defendant. We 


» 
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agree that this was error. However, the court did not prejudice any 
rights plaintiff had against Carl Mathews. The action against Carl 
Mathews should have been upon the check for $328.17. The action 
against the defendant was upon a written authorization as stated in the 
brief of plaintiff. Carl Mathews was neither a necessary nor a proper 
party to this proceeding. This opinion shall not be construed as prej- 
udicing any rights that plaintiff may have had against the said Carl 
Mathews, and any rights that the plaintiff has by reason of the issuance 
of the check for $328.17 as between himself and the said Carl Mathews 
is not here adjudicated. With this understanding the judgment of the 
trial court is affirmed. 


BANK NOT LIABLE FOR FAILURE TO DISPOSE 
OF PROPERTY HELD AS COLLAT- 
ERAL FOR NOTE 


State Bank of Madison v. Joyce, Supreme Court of Minnesota, 7 N. W. 
Rep. (2d) 385 


In the absence of an express agreement by a bank making a loan 
to the maker of a note, secured by storage tickets for grain as 
collateral for the loan, and to sell the grain irrespective of another’s 
interest therein, the maker is required to perfect his title therein in 
order that the bank may dispose of it and apply proceeds to the loan 
without liability to bank for conversion of other’s interest therein. 

Defendant, owner of a farm, leased it to one Rekstad (herein 
ealled the tenant). Under the terms of the lease the defendant was 
entitled to one-half of the crops grown on the farm and the remainder 
belonged to tenant, subject to a chattel mortgage given to secure the 
defendant for any claim he might have against the tenant under the 
lease. Later defendant obtained a loan from the plaintiff bank. 
Defendant executed and delivered to plaintiff bank a note for said 
loan. The plaintiff bank knew of the lease to the tenant and his 
interest in the crops. The plaintiff bank agreed to make the loan 
provided the defendant stored the grain in certain grain elevators 
and deposited the storage tickets for the grain with the bank as 
collateral security for the loan. The money was thereupon advanced 
to defendant. Later the defendant stored the grain and delivered the 
storage tickets to plaintiff bank. With one exception all storage 
tickets were issued in the name of defendant and the tenant. One 
ticket was issued in the name of defendant alone. The storage tickets 
delivered to the bank were indorsed by defendant but did not have 
the indorsement of the tenant. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1284. 
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On an action on note against the defendant by the plaintiff bank 
the defendant made a counterclaim contending that he had on 
numerous times requested the plaintiff to sell grain and that the 
plaintiff failed and refused to do so, and that consequently defendant 
sustained a loss by reason of storage costs and a decline in the market 
of grain. The defendant contended that at the time the loan was 
made the plaintiff bank agreed to procure a sale of the grain at the 
defendant’s request. The plaintiff bank contended that if it sold the 
grain without the tenant’s indorsement on the storage tickets, which 
the tenant refused to sign, the bank would have been exposed to 
liability for conversion of tenant’s interest in grain. 

It was held on the evidence that the plaintiff bank in making the 
loan to the defendant never agreed to sell, at the defendant’s request, 
the grain pledged to secure the loan irrespective of tenant’s interest 
therein. It was up to the defendant to perfect his title to the storage 
tickets in order that the plaintiff could have facilitated the sale of 
the grain without any liability to tenant for conversion of tenant’s 
interest in the grain. Defendant could not claim damages against the 
plaintiff because the bank had failed to obtain a sale of the grain. 
It was not the duty of the bank to perfect the title to storage tickets 
in order to dispose of the grain. 


Action on note by State Bank of Madison against A. M. Joyce who 
filed counterclaim for damages resulting by reason of plaintiff’s failure 
to sell grain and apply proceeds on note. The jury in its verdict found 
for defendant on his counterclaim and deducted the amount due thereon 
from verdict rendered in favor of plaintiff on the promissory note, and 
from the judgment rendered, plaintiff appeals. 

Judgment reversed with directions to enter judgment for plaintiff 
for full amount of claim without deduction of any amount by reason of 
counterclaim. 

Oscar G. Haugland, of Minneapolis, for appellant. 

A. M. Joyce, Vance Grannis, and Grannis & Grannis, all of South 
St. Paul, for respondent. 


PIRSIG, J.—On reconsideration, after oral argument, the former 
opinion filed July 17, 1942, but not published, is withdrawn and the 
following substituted. 

Defendant’s liability upon the promissory note sued upon in this 
case is conceded. The only question here is whether defendant is entitled 
to deduct anything therefrom by reason of the claim asserted in his 
counterclaim. The jury in its verdict found for defendant on his 
counterclaim and deducted the amount found due thereon from the 
verdict rendered in favor of plaintiff on the promissory note. 

Defendant and his mother were the owners of a farm which they 
leased to Edgar Rekstad. Under the terms of the lease, defendant was 
entitled to one-half the crops grown upon the farm. The remainder 
belonged to the tenant, Rekstad, but was subject to a chattel mortgage, 
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given by the terms of the lease to defendant, securing such claims as 
defendant might have against the tenant under the lease. 

In September 1937, defendant obtained a loan from plaintiff and 
gave his note, here sued upon. The purpose of the loan was to obtain 
money with which to pay for the threshing of the grain from the farm. 
It was contemplated by defendant and the bank that the grain would be 
stored in elevators at Milan, Minnesota, and storage tickets issued there- 
for. The bank agreed to make the loan, provided the storage tickets were 
given to it as security for the loan. This was done. The money was 
advanced by the bank immediately, the grain was threshed, and it was 
stored at the elevator of the Taplin Grain Company at Milan, which 
issued storage tickets for the grain received. Some corn was aiso 
delivered to the Monarch Elevator Company at Milan, Minnesota, and 
a storage ticket issued by it. These tickets were then delivered to the 
bank. With one exception, they were issued in the name of defendant 
and Rekstad. One of the tickets was issued in the name of defendant 
alone, but the grain which it represented was harvested under the lease 
mentioned above, and both the bank and defendant knew that Rekstad 
claimed his share in it. The tickets delivered to the bank were endorsed 
by defendant, but they did not have the endorsement of Rekstad. 

Defendant claims that on or about January 1, 1938, and at numerous 
times thereafter, he requested the bank to procure a sale of the grain by 
the elevators, that the bank failed and refused to do so, and that conse- 
quently he sustained a loss by reason of storage costs and a decline in 
the market value of the grain. This forms the basis of his counterclaim. 

It is the claim of defendant that at the time the loan was made the 
bank agreed to procure a sale of the grain by the elevators whenever 
defendant requested it to do so. The bank denies that such an agree- 
ment was made. Since the jury has found for defendant, the only 
question before this court is whether there is any evidence to sustain the 
finding of an agreement, the terms of which would impose liability on 
plaintiff for its failure to sell the grain when demanded. 

Had the ownership of the grain, and the storage tickets representing 
it, been exclusively that of defendant, the evidence was such that a 
verdict for defendant would have been sustained. However, all but one 
of the storage tickets were in the name of defendant and Rekstad, and 
both the bank and defendant knew that Rekstad had or claimed an 
interest in the grain represented by the remaining ticket issued in the 
name of defendant alone. Had Rekstad signed or had he been willing 
to sign the tickets, or acceded to the sale of the grain, it is likewise 
clear that the verdict for defendant should stand. The fact is that 
Rekstad did not sign the tickets and refused to do so on request of defend- 
ant. A controversy existed between defendant and Rekstad over whether 
Rekstad owed defendant anything under the lease, and because of this 
dispute Rekstad refused to sign the tickets. 
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‘Without Rekstad’s signature, the bank was not in a position to dispose 
of the grain by directing the elevators to sell it. To do so would have 
exposed the bank to liability for conversion of Rekstad’s interest. 

If there is any liability on the part of the bank for failure to comply 
with defendant’s demands that the grain be sold, it can only be on the 
ground that the bank as part of the loan agreement undertook to obtain 
the sale of the grain irrespective of Rekstad’s possible interest in it. If 
such an agreement was made, it must have been one expressly made. In 
the absence of an express agreement, the only reasonable construction 
of the loan contract is that the pledgor, defendant, was to provide the 
bank with a sufficient title to the grain to make its disposition possible. 
It is unreasonable to suppose that a bank lending money should under- 
take to perfect the security which is offered it. Consequently, unless 
there is evidence which would justify a jury in finding an express agree- 
ment on the part of the bank to undertake this task, it must be held 
that it was a condition of the loan agreement that defendant, and not 
the bank, should obtain the consent of Rekstad to the sale of the grain 
or his endorsement of the storage tickets. This aspect of the case was 
first adequately presented to this court on the oral argument granted on 
rehearing. We have carefully re-examined the record. and have reached 
the conclusion that no testimony can be found which would support the 
finding of any such agreement. There was only the testimony of defend- 
ant on this question. His testimony in this respect amounts to no more 
than that the bank agreed to sell the grain when asked to do so by him. 
Who was to furnish an adequate title he does not say. Indeed, some 
of the letters of defendant to the bank demonstrably show that the bank 
was not to sell unless Rekstad’s consent was obtained. In defendant’s 
letter of December 3, 1937, to Anderson, cashier of the bank, including 
a ticket for corn, defendant says: ‘‘You may hold this storage ticket as 
collateral for our loan at your bank, keeping in mind the possible claim 
of Rekstad.’’ Defendant claims that on February 2, 1938, he telephoned 
Anderson and ‘‘urged him to dispose of the grain and stop the running 
of storage on it and he again said that he would.’’ Yet on April 20, 
1938, when writing to the bank in reference to the corn, defendant said: 
‘*If Rekstad will indorse the draft to us, we will credit same on his rent 
and you may credit our note and surrender the ticket to the elevator. 
Otherwise, hold the ticket.’’ 

Corrobo.ating testimony on the part of one Henkel adds little. It 
is only to the effect that he overheard a conversation between defendant 
and Anderson, the cashier of the bank. Again, this amounts to no more 
than an agreement to sell the grain when a request was made to do so. 
There is no testimony whatever by anyone that the bank agreed to obtain 
the consent or endorsement of Rekstad which would enable the bank to 
make the sale. Consequently, it remained for defendant to perfect the 
title in the storage tickets, and, having failed to do so, he cannot now 
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claim that the bank was delinquent in failing to obtain the sale of the 
grain as requested. 

The contention is made that the bank assumed to ey the title to 
the storage tickets by undertaking the foreclosure of defendant’s chattel 
mortgage under the lease on Rekstad’s interest in the grain. The bank 
claims that the foreclosure proceedings which it undertook were instituted 
at the instance and on behalf of the defendant. The testimony is con- 
clusively to that effect. Defendant, himself an attorney, drew up a 
notice of foreclosure, which appears to have turned out to be inadequate. 
He followed this with the drafting of a second notice. This was in turn 
redrafted and signed by the bank’s usual attorney. It was in the name 
and on behalf of defendant and his mother. There is no testimony, not 
excepting that of defendant, to the effect that plaintiff agreed to under- 
take to foreclose defendant’s chattel mortgage in its own interest and 
behalf. 

The jury cannot be permitted to ignore these uncontradicted facts 
and base its verdict on the bald statement of defendant that the bank 
was acting on its own behalf. The view that by its efforts the bank had 
somehow lost the right to object to the imperfect title cannot be sustained. 

The judgment of the lower court is reversed with directions to enter 
judgment for plaintiff for the full amount of its claim without deduction 
of any amount by reason of the counterclaim. 


HOLDER OF CERTIFICATE OF DEPOSIT 
WITH NO DESIGNATED PAYEE NOT 
HOLDER IN DUE COURSE 


United States v. Pennsylvania Trust Co., United States District Court, 
M. D. Pennsylvania, 47 Fed. Supp. 804 


A certificate of deposit, which does not designate a payee to whose 
order the instrument is payable, is not complete and regular on its 
face and therefore does not make the holder thereof a holder in due 
course entitling holder to various presumptions under the Negotiable 
Instruments Act. The holder is required affirmatively to set out in 
his complaint the various details ywnership and consideration. 

Plaintiff, United States of America, was holder of a certificate 
of deposit in the amount of $15,000 issued by assignor of defendant 
bank, successor by contract to assignor’s assets and liabilities. The 
certificate of deposit was drawn by the assignor some twelve years 
prior to plaintiff’s claim against defendant bank and in all that time 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) $225. 
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the blank in the instrument designating to whose order the certificate 
was payable was never filled in. Plaintiff sought to recover the 
indebtedness from defendant bank alleging it was a holder in due 
course and as such was entitled to presumption of consideration and 
ownership under the Negotiable Instruments Law. Defendant bank 
contended that plaintiff’s complaint was lacking in definiteness in 
that plaintiff failed to disclose any facts pertaining to any considera- 
tion in support of the certificate of deposit. 

It was held that the plaintiff was -not -holder in due course of.a 
negotiable instrument and thus not entitled to various presumptions 
of the Act, inasmuch as the certificate of deposit was not an instru- 
ment that was complete and regular on its face. The instrument in 
question was held to be an ordinary certificate of deposit which was 
nothing more than a promissory note ordinarily issued by banks. 


Action by the United States of America against the Pennsylvania 
Trust Company, successor by contract to the assets and liabilities of the 
Hyde Park National Bank, to recover an indebtedness arising out of a 
certain certificate of deposit drawn by defendant’s assignor. On motion 
for a more definite statement of complaint. 

Motion granted. 

Frederick V. Follmer, U. 8S. Atty., of Scranton, Pa., for plaintiff. 

Mott Peck, of Scranton, Pa., for defendant. 


JOHNSON, D. J.—This is a motion by the above-named defendants 
for a more definite statement of complaint. On March 11, 1942, the 
United States of America filed a complaint against the Pennsylvania 
Trust Company, successor by contract to the assets and liabilities of 
the Hyde Park National Bank, alleging as the basis of said complaint, 
an indebtedness of $15,000 arising out of a certain certificate of deposit 
drawn by the aforesaid Hyde Park National Bank, and attached to the 
plaintiff’s complaint marked as Exhibit ‘‘A.’’ 

On April 1, 1942, the above-named defendant bank filed in this 
court a motion for a more definite statement of complaint, alleging that 
the said complaint is lacking in definiteness in that the plaintiff fails 
to disclose any facts pertaining to the acquisition of ownership of said 
certificate by the plaintiff, and also fails to disclose any facts pertaining 
to any consideration in support of the aforesaid certificate of deposit. 

Plaintiff contends that the statement of complaint is sufficiently 
definite and clear, basing this contention on grounds that the certificate 
is a negotiable instrument within the meaning of the Negotiable Instru- 
ments Law of 1901; that the plaintiffs are holders in due course of the 
said certificate, and as such are entitled to the presumptions of considera- 
tion and ownership as afforded them as holders in due course under the 
cited provisions of the Negotiable Instruments Law. 

After a careful consideration of the issue at hand, and a close 
scrutiny of the pertinent sections of the Negotiable Instruments Law, 
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it is the opinion of' this court that no merit can be assigned to this con- 
tention of the plaintiffs. This is because the plaintiffs are not holders in 
due course of a negotiable instrument due to the fact that the certificate 
of deposit in question is not an instrument that is ‘‘complete and regular 
on its face’’ as required by the Act of 1901, P. L. 194, Ch. 1, Article 4, 
Sec. 52, 56 P. S. Pa. § 132. 

That it is not ‘‘complete and regular’’ on its face, and hence not a 
negotiable instrument within the meaning of the act, is apparent upon 
an examination of the note itself. It is an ordinary certificate of deposit 
which is really nothing more than a promissory note ordinarily issued 
by banks. This certificate purports on its face to be an order instrument 
as it is made ‘‘payable to the order of ....’? However, in the twelve 
years that have elapsed since this certificate was issued, there has been 
no filling in of this blank which designates the person to whose order 
the note is payable. Because of this, it is obvious that the plaintiffs 
cannot be holders in due course and as such entitled to the various pre- 
sumptions afforded them by the act. 

The plaintiffs not being entitled to these presumptions, it necessarily 
follows that they be required to affirmatively set out in their complaint 
these various details as to ownership and consideration. 

For the above reasons the motion of the defendants for a more 
specific statement should be granted, and the plaintiffs are therefore 
ordered to file a more definite statement of complaint, setting forth the 
information prayed for in the defendants’ motion. 


ACCOMMODATION INDORSEMENT AFTER 
DELIVERY NOT NEGOTIATION OF 
NOTE BY MAKER 


Jacobs v. Tallmadge, Supreme Court of Errors, Connecticut, 26 Atl. 
Rep. (2d) 585 


An indorsement by accommodation indorsee after delivery by 
the maker of the note does not constitute negotiation of the note. 
An indorsement for accommodation must be before delivery. 

Plaintiffs, agents of an insurance company, induced defendant 
to take a life insurance policy. Defendant told plaintiffs that he 
did not have the money to pay the premium. The plaintiffs thereupon 
produced a blank note for the amount of premium payable in four 
months to the insurance company, and told defendant that if he 
signed the note he could have four months within which to pay the 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §47. 
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premium and if defendant did not pay it within. that time,. that 
would close the matter and the policy would lapse. The defendant 
signed the note, gave it to plaintiffs and received insurance policy. 
Plaintiffs, later, without defendant’s request or knowledge, indorsed 
the note and sent it to the insurance company. Defendant failed to 
pay premium or note and plaintiffs paid the note in part and it was 
returned to them without payee’s indorsement. Plaintiffs, as 
accommodation makers of the note, brought action against defendant 
alleging that defendant negotiated it by delivery to payee and failed 
to pay it when due and that the plaintiffs were compelled to do so. 
Plaintiffs further claimed that by payment of the note they became 
real owners and as such could sue defendant. 

It was held that the plaintiffs were not entitled to recover from 
defendant. The plaintiffs received note as agents of payee and 
thereafter plaintiffs personally indorsed it. There was no negotia- 
tion of the note by the defendant after the plaintiff’s indorsement. 


Action by Donald Jacobs and others, indorsers of a promissory note, 
against DeWitt E. Tallmadge, the maker. A demurrer to the complaint 
was overruled by Munger, J., and the issues were tried to the court, 
Foster, J., and from a judgment for defendant plaintiffs appeal. 

No error. 

George E, Beers and Edward S. Snyder, both of New Haven, for 
appellants (plaintiffs). 

John Keogh, Jr., of South Norwalk, and Frederick F. Mack, of 


Norwalk (Gerald R. Steinberg, of South Norwalk, on the brief), for 
appellee (defendant). 


DICKENSON, J.—The complaint in the action sets up a claim by 
the plaintiffs, as accommodation indorsers of a note, against the defend- 
ant, the maker of the note, who negotiated it by delivery to the payee 
and failed to pay it when due, thereby compelling the plaintiffs to do so. 
The plaintiffs ask judgment for the principal amount of the note with 
interest. The facts present a quite different situation. These, with 
such corrections as the plaintiffs are entitled to, are that the plaintiffs 
as agents of the Penn Mutual Life Insurance Company of Philadelphia 
exerted ‘‘high pressure salesmanship’’ on the defendant in an attempt to 
induce him to take a policy of life insurance; that the defendant told 
the plaintiffs he did not have the money to pay the premium; that the 
plaintiffs produced a blank note for the amount of the premium payable 
in four months to the company as payee and stated to the defendant that 
if he signed the note he would have four months in which to pay the 
premium and that if he did not pay it within that time that would end 
the matter and the policy would lapse, whereupon the defendant signed 
the note, gave it to the plaintiffs and received the policy of insurance; 
that the plaintiffs later without request or knowledge on the defendant’s 
part indorsed the note and sent it to their company; that the defendant 
failed to pay the premium or note, and one of the plaintiffs paid the 
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note in part and it was returned to them without, so far as the record 
shows, the payee’s indorsement; and that by agreement with the com- 
pany half of the premium was to go to the plaintiffs. 

These facts will not support an action by an accommodation indorser. 
**An accommodation party is one who has signed the instrument as... 
indorser, without receiving value therefor, and for the purpose of 
lending his name to some other person. Such a person is liable on the 
instrument to a holder for value... .’’ General Statutes, § 4346. An 
indorsement for accommodation must be before delivery, General 
Statutes, § 4381; ‘‘ ‘indorsement’ shall mean an indorsement completed 
by delivery,’’ General Statutes, § 4317; Myrtilles, Inc., v. Johnson, 124 
Conn. 177, 181, 199 A. 115. The plaintiffs received the note as agents 
of their company. They personally indorsed it thereafter and there 
was no negotiation of the note by the defendant after the indorsement. 

The plaintiffs make the further claim in their brief that by payment 
of the note they became the real owners and as owners they were entitled 
to sue, citing General Statutes, § 4391. If the complaint were broad 
enough to support such a claim, which seems doubtful, it is not among 
those appearing in the finding as having been made on trial and we do 
not consider it. Ennis v, Clancy, 106 Conn. 511, 513, 138 A 432. 


BANK ROBBERY ACT DOES NOT INCLUDE 
FELONY UNDER STATE LAW 


Jerome v. United States, Supreme Court of the United States, 63 
Supreme Court Rep. 483 


The meaning of the word ‘‘felony,’’ as used in the Bank Robbery 
Act making it an offense to enter any bank with intent to commit 
therein any felony or larceny, was to be taken from the federal 
statutes rather than from the common law. 

Petitioner was convicted of violating federal statute by entering 
a national bank in Vermont with intent to utter a forged promissory 
note and thereby defraud the bank. Petitioner appealed from a 
decision of the Circuit Court of Appeals affirming the conviction. 

It was held that the Sec. 2 A of the Bank Robbery Act making 
it an offense to enter a bank with intent to commit therein any felony 
or larceny did not include utterance of a forged instrument under the 
laws of Vermont where petitioner was alleged to have committed the 
forgery. The Act included only those federal felonies which affected 
banks protected by the Act and did not include offenses which are 
felonies under state laws. 


‘NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §597. 
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On Writ of Certiorari to the United States Circuit Court of Appeals 
for the Second Circuit. 

Jerome Parker Jerome was convicted of violating 12 U. 8. C. A. 
§ 588b, by entering a national bank in Vermont with intent to utter a 
forged promissory note and thereby to defraud the bank. To review 
a judgment of the Cireuit Court of Appeals, 130 F. 2d 514, affirming 
the conviction, the defendant brings certiorari. Judgment reversed. 

Mr. John T. Sapienza, of Washington, D. C., for petitioner. 

Mr, Wendell Berge, Asst. Atty. Gen., for respondent. 

Mr. Justice Douglas delivered the opinion of the Court. 

See. 2(a) of the Bank Robbery Act (48 Stat. 783, 50 Stat. 749, 12 
U. S. C. § 588b, 12 U. S. C. A. § 588b) provides in part that ‘‘ whoever 
shall enter or attempt to enter any bank,' or any building used in whole 
or in part as a bank, with intent to commit in such bank or building, or 
part thereof, so used, any felony or larceny, shall be fined not more than 
$5,000 or imprisoned not more than twenty years, or both.’’ Petitioner 
was indicted under that section for entering a national bank in Vermont 
with intent to utter a forged promissory note and thereby to defraud 
the bank. He was convicted after trial before a jury and was sentenced 
to imprisonment for one year and a day. The utterance of a forged 
promissory note is a felony under the laws of Vermont (P. L. 1933, 
8485, 8750) but not under any federal statute. The Circuit Court of 
Appeals affirmed the conviction by a divided vote, holding that ‘‘felony”’ 
as used in § 2 (a) includes offenses which are felonies under state law. 
2 Cir., 130 F. 2d 514. We granted the petition for a writ of certiorari, 
317 U. S.—, 63 S, Ct. 62, 87 L. Ed.—, because of the importance of the 
problem in the administration of justice and because of the diversity of 
views which have developed as respects the meaning of ‘‘felony’’ in 
§ 2 (a). Compare with the decision below Hudspeth v, Melville, 10 Cir., 
127 F. 2d 373; Hudspeth ec. Tornello, 10 Cir., 128 F 2d 172. 

Prior to 1934 banks organized or operating under federal law were 
protected against embezzlement and like offenses by R. S. 5209, 40 Stat. 
972, 12 U.S. C. § 592, 12 U. S. C. A. § 592. But such crimes as robbery, 
burglary, and larceny” directed against such banks were punishable only 
under state law. By 1934 great concern had been expressed over inter- 
state operations by gangsters against banks—activities with which local 
authorities were frequently unable to cope. H. Rep. No. 1461, 73d Cong., 


The term “bank” is defined in § 1 of the Act, 12 U.S. C. § 588a, 12 U.S. C. A. 
§ 588a, to include “any member bank of the Federal Reserve System, and any bank, 
banking association, trust company, savings bank, or other banking. institution 
organized or operating under the laws of the United States and any insured bank 
as defined in subsection (¢) of Section 12B, of the Federal Reserve Act, as amended 
[section 264 of this title].” 

? To the extent that acts constituting larceny would not also constitute a federal 
crime under R. S. § 5209. See United States v. Northway, 120 U. S. 327, 335, 7 S. Ct. 
580, 30 L. Ed. 664. 
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2d Sess., p. 2. The Attorney General in response to that concern recom- 
mended legislation embracing certain new federal offenses. S. 2841, 73d 
Cong., 2d Sess. And see 78 Cong. Rec. 5738. Sec. 3 of that bill made it 
a federal crime to break into or attempt to break into such banks with 
intent to commit ‘‘any offense defined by this Act, or any felony under 
any law of the United States or under any law of the State, District, 
Territory, or possession’’ in which the bank was located. Sec. 2 made 
it an offense to take or attempt to take money or property belonging to 
or in the possession of such a bank without its consent or with its consent 
obtained ‘‘by any trick, artifice, fraud, or false or fraudulent representa- 
tion.’’ This bill was reported favorably by the Senate Judiciary Com- 
mittee (S. Rep. No. 537, 73d Cong., 2d Sess.) and passed the Senate. 
78 Cong. Rec. 5738. The House Judiciary Committee, however, struck 
out § 2, dealing with larceny, and § 3, dealing with burglary. H. Rep. 
No. 1461, supra, p. 1. And the bill was finally enacted without them. 
But it retained the robbery provision? now contained in the first clause 
of § 2 (a) of the Bank Robbery Act. 

In 1937 the Attorney General recommended the enlargement of the 
Bank Robbery Act ‘‘to include larceny and burglary of the banks’’ 
protected by it. H. Rep. No. 732, 75th Cong., 1st Sess., p. 1. The fact 
that the 1934 statute was limited to robbery was said to have produced 
‘‘some incongruous results’’—a ‘‘striking instance’’ of which was the 
case of a man who stole a large sum from a bank but who was not guilty 
of robbery because he did not display force or violence and did not put 
any one in fear. Id., pp. 1-2. The bill as introduced (H. R. 5900, 75th 
Cong., Ist Sess., 81 Cong. Ree. 2731) added to § 2 (a) two new clauses 
—one defining larceny and the other making it a federal offense to enter 
or attempt to enter any bank with intent to commit therein ‘‘any larceny 
or other depredation.’’ For reasons not disclosed in the legislative 
history, the House Judiciary Committee substituted ‘‘any felony or 
larceny’’ for ‘‘any larceny or other depredation.’? H. Rep. No. 732, 
supra, p. 2. With that change and with an amendment to the larceny 
clause* distinguishing between grand and petit larceny (81 Cong. Ree. 
5376-5377), § 2 (a) was enacted in its present form. 


*“‘Whoever, by force and violence, or by putting in fear, feloniously takes, or 
feloniously attempts to take, from the person or presence of another any property or 
money or any other thing of value belonging to, or in the care, custody, control, 
management, or possession of, any bank shall be fined not more than $5,000 or 
imprisoned not more than twenty years, or both.” 


4“. . whoever shall take and carry away, with intent to steal or purloin, any 
property or money or any other thing of value exceeding $50 belonging to, or in the 
care, custody, control, management, or possession of any bank, shall be fined not more 
than $5,000 or imprisoned not more than ten years, or both; or whoever shall take 
and carry away, with intent to steal or purloin, any property or money or any 
other thing of value not exceeding $50 belonging to, or in the care, custody, control, 
management, or possession of any bank, shall be fined not more than $1,000 or 
imprisoned not more than one year, or both.” 
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We disagree with the Circuit Court of Appeals. We do not think that 
‘*felony’’ as used in § 2 (a) incorporates state law. 

At times it has been inferred from the nature of the problem with 
which Congress was dealing that the application of a federal statute 
should be dependent on state law. Examples under federal revenue acts 
are common. Douglas v. Willcuts, 296 U. S. 1, 56 8. Ct. 59, 80 L. Ed. 3, 
101 A. L, R. 391; Helvering v. Stuart, 317 U. S.—, 63 S. Ct. 140, 87 L. 
Ed.—, and cases cited. But we must generally assume, in the absence of 
a plain indication to the contrary, that Congress when it enacts a statute 
is not making the application of the federal act dependent on state law. 
That assumption is based on the fact that the application of federal 
legislation is nationwide (United States v. Pelzer, 312 U. S. 399, 402, 61 
S. Ct. 659, 660, 85 L. Ed. 913) and at times on the fact that the federal 
program would be impaired if state law were to control. Seaboard Air 
Line Ry. v. Horton, 233 U.S. 492, 503, 34 S. Ct. 635, 639, 58 L. Ed. 1062, 
L. R. A. 1915C, 1, Ann. Cas. 1915B, 475. When it comes to federal 
criminal laws such as the present one, there is a consideration in addition 
to the desirability of uniformity in application which supports the 
general principle. Since there is no common law offense against the 
United States (United States v. Hudson, 7 Cranch, 32, 3 L. Ed. 259; 
United States v. Gradwell, 243 U. S. 476, 485, 37 S. Ct. 407, 410, 61 
L. Ed. 857), the administration of criminal justice under our federal 
system has rested with the states, except as criminal offenses have been 
explicitly prescribed by Congress. We should be mindful of that tradi- 
tion in determining the scope of federal statutes defining offenses which 
duplicate or build upon state law. In that connection it should be noted 
that the double jeopardy provision of the Fifth Amendment does not 
stand as a bar to federal prosecution though a state conviction based on 
the same acts has already been obtained. See United States v. Lanza, 
260 U.S. 377, 43 S. Ct. 141, 67 L. Ed. 314; Hebert v. State of Louisiana, 
272 U. S. 312, 47 S. Ct. 103, 71 L. Ed. 270, 48 A. L. R, 1102. That 
consideration gives additional weight to the view that where Congress is 
creating offenses which duplicate or build upon state law, courts should 
be reluctant to expand the defined offenses beyond the clear require- 
ments of the terms of the statute. 

There is no plain indication in the legislative history of § 2 (a) that 
Congress used ‘‘felony’’ in a sense sufficiently broad to include state 
offenses. Though the legislative data are meager, the indications are to 
the contrary. In the first place, the 1934 bill expressly provided, as we 
have noted, that state felonies were included in the definition of the new 
federal offense of burglary. That provision was stricken in the House. 
The 1934 bill also defined larceny to include larceny by trick or fraud. 
That provision was likewise eliminated in the House. The 1934 Act was 
passed without either of them. The 1937 bill did not renew the earlier 
proposals to include them but substituted ‘‘any larceny or other depre- 
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dation.’’ Larceny, like robbery, is defined in § 2 (a). And ‘‘depre- 
dation’’ is not devoid of meaning in such a setting (cf. Deal v. United 
States, 274 U. S. 277, 283, 47 S. Ct. 613, 615, 71 L. Ed. 1045) apart from 
any special significance which it may have in local law. It is difficult to 
conclude in the face of this history that Congress having rejected in 
1934 an express provision making state felonies federal offenses reversed 
itself in 1937 and through the phrase ‘‘any felony or larceny’’ adopted 
the penal provisions of forty-eight states with respect to acts committed 
in national or insured banks. It is likewise difficult to believe that 
Congress through the same clause adopted by indirection in 1937 much 
of the fraud provision which it rejected in 1934. Cf. United States v. 
Patton, 3 Cir., 120 F. 2d 73. 

In the second place, Congress defined in § 2 (a) robbery, burglary, 
and larceny but not felony. We can hardly believe that having defined 
three federal offenses, it went on in the same section to import by 
implication a miscellaneous group of state crimes as the definition of the 
fourth federal offense. In this connection it should be noted that when 
Congress has desired to incorporate state laws in other federal penal 
statutes, it has done so by specific reference or adoption.5 The omission 
of any such provision in this Act is a strong indication that it had no 
such purpose here. Cf. United States v. Coppersmith, C. C., 4 F. 198, 
207. The Act extends protection to hundreds of banks located in every 
state. If state laws are incorporated in § 2 (a), Congress has gone far 
toward putting these banks on a basis somewhat equivalent to ‘‘lands 
reserved or acquired for the use of the United States’’ as described in 
§ 272 of the Criminal Code, 18 U. S. C. § 451, 18 U. 8. C. A. § 451. In 
such a case all violations of penal laws of the state within which the 
lands are located become federal offenses. Criminal Code § 289, 18 
U. S. C. § 468, 18 U. S. C. A. § 468. Such an expansion of federal 
criminal jurisdicion should hardly be left to implication and conjecture. 

Moreover, the difficulty of giving ‘‘felony’’ in § 2 (a) a state law 
meaning is emphasized when we turn to the law of such a state as New 
Jersey. There we find crimes classified as ‘‘misdemeanors’’ and ‘‘high 
misdemeanors.”’ Rev. Stat. (1937) 2:103-5, 2:103-6, N. J. S. A. 2:103-5, 
2:103-6. See United States v. Slutzky, 3 Cir., 79 F. 2d 504, 505. Utter- 
ing a promissory note with a forged endorsement is a ‘‘high mis- 
demeanor.’’ Rev. Stat. (1937) § 2:132-1 (b), N. J. S. A. 2:182-1 (b). 
The inference is strong that if Congress had designed § 2 (a) to include 
the more serious state offenses committed in or against national or 
insured banks or only such state offenses as affected those banks 


®See e. g., Act of March 4, 1909, 35 Stat. 1137, 49 Stat. 380, 18 U. S. C. § 39 
18 U. 8. C. A. § 392; Act of May 18, 1934, 48 Stat. 782, 18 U. S. C. § 408e, 18 U. 8. 
C. A. § 408e; Act of June 11, 1932, 47 Stat. 301, 18 U. 8. C. § 662a, 18 U.S. C. A. 
§ 662a; Act of February 22, 1935, 49 Stat. 31, 15 U. 8. C. § 715b, 15 U.S. C1 A 
§ 715b; Act of June 25, 1936, 49 Stat. 1928, 27 U. 8. C. § 223, 27 U. 6. C. 


A. § 293. 
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(Hudspeth v. Melville, supra, 127 F. 2d at page 376), it would have used 
language which would have afforded that protection in all the states. 

Finally, the inclusion of state crimes in the word ‘‘felony’’ neither 
comports with the scheme of the Act nor is necessary to give the Act 
meaning and vitality. As we have noted, the purpose of the 1934 Act 
was to supplement local law enforcement in certain respects. And the 
1937 amendments were designed ‘‘to include larceny and burglary of 
the banks protected by this statute.’? H,. Rep. No. 732, supra, p. 1. But 
there is not the slightest indication that the interstate activities of 
gangsters against national and insured banks had broken down or 
rendered ineffective enforcement of state laws covering all sorts of 
felonies. On the contrary the bill introduced in 1937 was much more 
selective and revealed no purpose to make a comprehensive classification 
of all crimes against the banks. Moreover, the run of state felonies— 
forgery, rape, adultery, and the like—would seem to have little or no 
relevancy to the need for protection of banks against the wholesale 
activities of the gangsters of that day. A related objection could of 
course be made if ‘‘felony’’ as used in § 2 (a) were taken to mean any 
federal felony so as to bring within the scope of the Bank Robbery Act 
miscellaneous federal felonies ranging from the sale of narcotics to white 
slave traffic. But as indicated by Judge Frank in his dissenting opinion 
below, § 2 (a) is not deprived of vitality if it is interpreted to exclude 
state felonies and to include only those federal felonies which affect the 
banks’? protected by the Act. That is in our opinion the correct 
construction. Reversed. 


*It has frequently been held that when a federal statute uses a term which it 
does not define but which was a common law offense, it will be given its common law 
meaning. United States v. Palmer, 3 Wheat. 610, 630, 4 L. Ed. 471; United States 
v. Smith, 5 Wheat. 153, 160, 5 L. Ed. 57; Harrison v. United States, 163 U. S. 
140, 142, 16 S. Ct. 961, 41 L. Ed. 104. In this case, however, Congress has not 
punished an offense by its common law name. Moreover, at common law murder, 
manslaughter, arson, burglary, robbery, rape, sodomy, mayhem and larceny 
were felonies. Wharton, Criminal Law (12th ed.) $ 26. And see Bannon v. United 
States, 156 U. 8. 464, 467, 15 S. Ct. 467, 468, 39 L. Ed. 494. Since those miscellaneous 
crimes as @ group do not suggest on their face that they constitute an appropriate 
base on which to build a federal criminal code for protection of national and insured 
banks, we will not readily infer that Congress used the word “felony” in its common 
law meaning. That conclusion is fortified by the further cireumstance that Congress 
has defined numerous offenses in other federal penal statutes and has classified such 
offenses as felonies or misdemeanors according to the severity of the punishment. 
Criminal Code § 335, 18 U. 8S. C. § 541, 18 U.S. C. A. & 541. Hence we need not look 
elsewhere for the meaning of the term. Cf. Reagan v. United States, 157 U. 8S. 301, 
303, 15 8. Ct. 610, 39 L. Ed. 709. As stated in Adams v. McCann, 317 U. S.—, 
63 S. Ct. 236, 87 L. Ed. —, note 2, the term “felony” is a “verbal survival which has 
been emptied of its historic content.” Thus we conclude that the word “felony” as 
— in § 2 (a) takes its meaning from federal statutes rather than from the common 

W. ; 

Forgery at common law was a misdemeanor. Wharton, supra, § 861. 

7 One such instance would be violation of the National Stolen Property Act, 48 
Stat. 794, 53 Stat. 1178, 18 U. 8S. C. § 413 et seq. 18 U. S. C. A. $ 413 et seq., 
especially 18 U. 8. C. § 416, 18 U. S. C. A. $ 416. 
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PROMISSORY NOTE PAYABLE OUT OF PAR- 
TICULAR FUND IS VALID 


Jones v. Casstevens, Supreme Court of North Carolina, 23 S. E. Rep. 
(2d) 303. 


The parties to a promissorry note may agree at the time of the 
execution of the note that it shall be paid only in a certain manner, 
such as out of a particular fund, by the foreclosure of collateral or 
by the collection of rents, etc. As a man consents to bind himself so 
shall he be bound. 

Defendant purchased one-half interest of plaintiff in jewelry busi- 
ness for $2,250, of which $250 was payable on July 1, 1940, and the 
balance on or before February 1, 1942. Defendant executed a note 
under seal for this amount secured by a second deed of trust on 
certain property. The note contained the following provision: ‘‘If 
default in payment is made and the premises securing by deed of 
trust this note is foreclosed, and if the property when sold should not 
wholly satisfy any part of this note, it is understood that the makers 
of this note will not be liable for any deficiency judgment.’’ De- 
fendant made initial payment of $250. Subsequently the encumbered 
premises were sold under foreclosure of the first deed of trust. The 
sale brought no more than enough to pay the indebtedness secured 
thereby. Plaintiff brought this action to recover balance due on the 
note. 

It was held that the plaintiff and defendant as parties to the note 
could agree at the time of its execution that in the event of default 
and a sale of the collateral security under foreclosure, the defendant 
was to be relieved from any deficiency liability. Plaintiff was denied 
recovery on the note against the defendant. 


Action by Mausley E. Jones against H. E, Casstevens and others to 
recover on a note. From a judgment denying recovery, the plaintiff 
appeals. 

Judgment affirmed. 

Civil action to recover on promissory note. 

On February 1, 1940, the plaintiff sold the defendant his one-half 
interest in the jewelry business of Glenn & Jones, Inc., including 13 
shares of stock in the company, for $2,250. The sum of $250 was to be 
paid on July 1, 1940, and the balance on or before February 1, 1942. 
The defendant executed his note under seal for the amount secured by 
second deed of trust on a house and lot in the City of Greensboro. 

Following the attestation clause and above the defendants’ signature, 
there appears in the note this provision: ‘‘If default in payment is 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1280. : 





THE BANKING LAW JOURNAL 281 


made and the premises securing by deed of trust this note is foreclosed, 
and if the property when sold should not wholly satisfy any part of this 
note, it is understood that the makers of this note will not be liable for 
any deficiency judgment.”’ 

The initial payment of $250 was made on July 1, 1940. Thereafter, 
the encumbered premises were sold under foreclosure of the first deed 
of trust, and brought no more than enough to pay the indebtedness 
secured thereby. 

From judgment on the pleadings denying recovery, the plaintiff 
appeals, assigning error. 

Herbert S. Falk, of Greensboro, for plaintiff-appellant. 

Frazier & Frazier, of Greensboro, for defendants-appellees. 


STACY, C. J.—Was it the intention of the parties that in case of a 
sale of the encumbered premises under foreclosure, either of the first or 
second deed of trust, payment of the defendants’ note should be made 
exclusively out of funds derived from such foreclosure? The trial court 
answered in the affirmative, and we approve. 

There are four principal reasons inducing the conclusion: 

First. It is axiomatic in the law of contracts that ‘‘as a man consents 
to bind himself, so shall he be bound.’’ Elliott on Contracts (Vol. 3) 
Sec. 1891; Nash v. Royster, 189 N. C. 408, 127 S. E. 356. Here, upon the 
face of the note it is stipulated that the defendants are ‘‘not to be liable 
for any deficiency judgment.’’ That is to say, in case of default and 
sale of the property under foreclosure, if it fail to bring enough to 
satisfy in whole any part (either the first or second installment) of the 
note held by the plaintiff, the defendants are not to be sued for any 
deficiency. The stipulation was inserted with a view to a possible fore- 
closure and the attendant sacrifice or loss of defendants’ house and lot, 
in which event, the defendants were to be relieved of any further 
liability on the note in suit. Such is the agreement. 

Second. It is permissible for the parties to agree at the time of the 
execution of a note, that it shall be paid only in a certain manner, i. e., 
out of a particular fund, by the foreclosure of collateral, or the collection 
of rents, etc. Wilson v. Allsbrook, 203 N. C. 498, 166 S. E. 313, and 
cases there assembled. The stipulation in the instant note is, that in the 
case of default and a sale of the collateral security under foreclosure, the 
makers are to be relieved from any deficiency liability. 

While this provision is in writing—having been inserted in the note 
—it is the holding with us that ‘‘parol evidence is admissible to show an 
agreed mode of payment and discharge other than that specified in the 
bond.’’ Brown on Parol Evidence, Sec. 117, National Bank v. Winslow, 
193 N, C. 470, 187 8. E. 320. 

In Evans v. Freeman, 142 N. C. 61, 54 S. E. 847, the alleged agree- 
ment was, that the note ‘‘should be paid out of the proceeds of the sales 
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of the stock-feeder.’’ The court held that this part of the agreement, 
though resting in parol, could be shown as it did not conflict with what 
had been written. To like effect is the holding in National Bank v. 
Winslow, 193 N. C. 470, 187 S. E. 320, 321, where the alleged agreement 
was, that the note ‘‘was to be paid from the sale of peanuts then in the 
possession of [the payee].’’ See, also, Wilson v. Allsbrook, supra [203 
N. C. 498, 166 S. E. 314], where the alleged agreement was, that the 
note ‘‘was to be paid from rents collected by the defendant.’’ Speaking 
to the subject in Kindler v. Trust Co., 204 N. C. 198, 167 S. E. 811, 812, 
it was said : ‘‘In proper cases it may be shown by parol evidence that an 
obligation was to be assumed only upon a certain contingency, or that 
payment should be made out of a particular fund or otherwise dis- 
charged in a certain way, or that specified credits should be allowed.’’ 

Third. When a written instrument is presented for construction, the 
question for decision is, What did the parties intend by their agreement? 
Lewis v. May, 173 N. C. 100, 91 S. E. 691. If there be no dispute as to 
the terms, and they are plain and unambiguous, there is no room for 
construction. The contract is to be interpreted as written. American 
Potato Co. v. Jenette Bros., 172 N. C. 1, 89 S, E. 791; Patton v. Lumber 
Co., 179 N. C. 103, 101 S. E. 613; Cole v. Fibre Co., 200 N. C. 484, 157 
S. E. 857; Whitley v. Arenson, 219 N. C. 121, 12 S. E. 2d 906. ‘‘If the 
words employed are capable of more than one meaning, the meaning to 
be given is that which it is apparent the parties intended them to have.’’ 
King v. Davis, 190 N. 'C. 737, 130 S. E. 707, 709. 

The law is stated with accuracy and clarity by Hoke, J., in Simmons 
v. Groom, 167 N. C. 271, 83 S. E. 471, 473, as follows: ‘‘In [Atlantic & 
N. C.] R. Co v. [Atlantic & N. C.] Co., 147 N. C. [368], 382, 61 S. E. 
[185], 189, 23 L. R. A., N. &., 223, 125 Am, St. Rep. 550, 15 Ann. Cas. 
363, in speaking of certain rules of interpretation applicable to these 
written contracts which are sufficiently ambiguous to permit of construc- 
tion, the court said: ‘It is well recognized that the object of all rules of 
interpretation is to arrive at the intention of the parties as expressed in 
the contract, and that in written contracts which permit of construction, 
this intent is to be gathered from a perusal of the entire instrument. In 
Paige on Contracts, § 1112, we find it stated: ‘‘Since the object of con- 
struction is to ascertain the intent of the parties, the contract must be 
eonsidered as an entirety. The problem is not what the separate parts 
mean, but what the contract means when considered as a whole.’’ And, 
while in arriving at this intent, words are prima facie to be given their 
ordinary meaning, this rule does not obtain when the ‘‘context or ad- 
missible evidence shows that another meaning was intended.’’ Paige, 
§ 1105. And further, in § 1106, it is said that the context and subject- 
matter may affect the meaning of the words of a contract, especially if 
in connection with the subject-matter the ordinary meaning of the term 
would give an absurd result. Again, as said by Woods, J., in Merriam 
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v. United States, 107 U.S. [437], 441, 2 S. Ct. [536], 540, 27 L. Ed. 531: 
‘*In such contracts it is a fundamental rule of construction that the 
courts may look to, not only the language employed, but to the subject- 
matter and surrounding circumstances, and may avail themselves of the 
same light which the parties possessed when the contract was made.’’ 
And in Beach on Modern Law Contracts, § 702, the author says: ‘‘To 
ascertain the mtention regard must be had to the nature of the instru- 
ment itself, the condition of the parties executing it, and the objects they 
had in view. The words employed. if capable of more than one meaning, 
are to be given that meaning which it is apparent the parties intended 
them to have.’’ 

Fourth. The statute pertaining to deficiency judgments, Chap. 36, 
Public Laws 1933, has no application to the facts of the present record. 
Brown v. Kirkpatrick, 217 N. C. 486, 8 S. E. 2d 601. The rights of the 
parties are to be determined by the stipulation appearing on the face 
of the note. 

The correct result seems to have been reached in the court below. 


GRATUITOUS TRUST MUST CONTAIN WORDS 
OF CONVEYANCE 


State ex rel. Union National Bank of Springfield v. Blair, Supreme 
Court of Missouri, 166 S. W. Rep. (2d) 1085 


For one to constitute himself a trustee of his own property, there 
should be some words of conveyance, and some expression of an 
intention to become a trustee. 


Decedent rented a safety deposit box in plaintiff bank in her name 
and that of another, either or survivor. Decedent retained possession 
of both keys to said box and the sole control of its contents to the 
exclusion of other person named. Subsequent thereto decedent 
received certain bonds from an investment company. Decedent had 
inquired from one Dow, a witness in the instant case, concerning wills 
and disposition of property, stating that she wished certain people 
to have the bonds. Later, at Dow’s suggestion, decedent attached to 
the bond a writing prepared by decedent in her own hand. The 
writing was later typewritten and read to decedent and at her own 
request attached to the bond. It read as follows: ‘‘This $1,000 
Springfield City Water Company bond, No. M—1638, is the property 
of George H. Idle.’’ Decedent also attached similar slips declaring 
other bonds to be the property of other named persons. Decedent 
thereafter took possession of the bonds. Upon her death the bonds 
were found intact and with the slips undisturbed in the safe deposit 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §463. 
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box. The lower court on these facts held that. the decedent had 

intended to create a gratuitous trust in herself for the benefit of Mr. 

Idle. The plaintiff questioned the decision of the lower court on the 

ground that the facts did not disclose sufficient evidence to warrant 

the creation of a gratuitous trust in conformance with prior decisions 
of the court. 


It was held that the facts did not warrant the finding of the lower 
court that the decedent had intended to create a gratuitous trust in 
herself for the benefit of Mr. Idle. The decision of the lower court in 
the instant case was in conflict with prior holdings of the court. The 
evidence established decedent’s ownership of the bond. The writing, 
however, contained no word of conveyance and it did not indicate 
that decedent ever owned the bond. It did not declare the decedent 
to be in possession for Idle’s benefit and did not vest an equitable 
title. 


Certiorari proceeding by the State, at the relation of Union National 
Bank of Springfield, Missouri, a corporation, executor of the estate of 
Mary J. Carroll, deceased, against David E. Blair and others, as judges 
of the Springfield Court of Appeals to quash the record and opinion of 
the Springfield Court of Appeals made in the case of Idle v. Union 
National Bank of Springfield et al., 156 S. W. 2d 941, 

Opinion and record of the Springfield Court of Appeals quashed. 

O. J. Page and Coltrane & Coltrane, all of Springfield, for relator. 

Andrew J. Murphy, Jr., and Edward A. Glenn, both of Louisiana, 
and Farrington & Curtis, of Springfield, for respondents. 


BOHLING, C.—Certiorari to review the Springfield Court of 
Appeal’s opinion in Idle v. Union National Bank of Springfield et al., 
Mo. App., 156 S. W. 2d 941. The question is whether the ruling there 
made that Mary J. Carroll (since deceased) created a gratuitous trust 
in favor of George H. Idle with respect to a certain bond conflicts with 
previous rulings of this court. The Court of Appeals quoted and adopted 
the trial court’s memorandum opinion, stating the trial court ‘‘ went into 
all the facts in connection with the case, and discussed the law ap- 
plicable.’’ The essential facts follow: 

In 1926 Mary J. Carroll rented a safety deposit box of the Union 
National Bank in the names of Roberts Carroll and Mary J. Carroll, 
either or the survivor; but Mrs. Carroll retained possession of both keys 
to said box and the sole control of its contents, to the exclusion of 
Roberts Carroll. On April 8, 1936, Mrs, Carroll received the bond 
involved from the Moody Investment Company, together with six others 
of like denomination, she having previously purchased them. ‘‘Shortly 
prior to the time Mrs. Carroll received said bonds from the Moody 
Investment Co., in April, 1936, she had asked the witness Dow about 
wills and disposition of property, saying she had some people she wanted 
to get some securities. Mr. Dow told her how he had been informed by 
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a lawyer ‘to hand things over to someone else,’ and the writing [herein- 
after] referred to and attached to the bond ‘was made to meet what he 
and she thought the requirements were.’’ On said April 8th, Mrs. 
Carroll requested Mr. Dow to attach a certain writing prepared in her 
own hand to the bond. This manuscript, however, was thereafter type- 
written, read by Mrs. Carroll, and at her request attached to the bond. 
It read: ‘‘This $1,000 Springfield City Water Company bond, No. M- 
1638, is the property of George H. Idle.’’ Similar slips, declaring the 
individual bond to be the property of another person, were attached to 
the other six bonds. Mrs. Carroll took possession of the bonds. She died 
May 14, 1936; and the bonds, with the typewritten slips attached and 
undisturbed, including the bond in suit, were found in her said safety 
deposit box. The opinion states: ‘‘The question then is what did Mrs. 
Carroll intend by the writing placed upon the bond after her conversa- 
tion with Dow and the retention of the bond in her possession until her 
death.”’ 

The court concluded the transaction did not constitute a gift for want 
of delivery ; observing, in one instance, that since Mr. Idle did not live 
in Springfield, Mrs. Carroll ‘‘could have had no opportunity to make 
any transfer of the bond to him other than what might have been 
effectuated by this writing’’; and, in another instance, ‘‘we will presume 
[Mrs. Carroll] would have known how to hand the bond to George H. 
Idle or mail it to him.’’ 

The court also concluded the transaction did not amount to a testa- 
mentary disposition of the bond for want of compliance with the for- 
malities connected with the execution of wills; observing ‘‘she [Mrs. 
Carroll] will be presumed to have had knowledge of how to make such 
disposition. ’’ 


‘‘Three things, it has been said, must concur to raise a trust,— 
‘sufficient words to create it, a definite subject, and a definite object; and 
to these requisites may be added another, viz., that the terms of the trust 
should be sufficiently declared.’ ’’ In re Soulard’s Estate, 141 Mo. 642, 
664, 43 S. W. 617, 622; Harris Banking Co. v. Miller, 190 Mo. 640, 670, 
89 8S. W. 629, 637, 1 L. R. A., N. S., 790; Northrip v. Burge, 255 Mo. 641, 
654 (II), 164 S. W. 584, 586 [5]. 


The court then considered that Mrs. Carroll intended to create a 
gratuitous trust in herself for the benefit of Mr. Idle. The court 
remarked that Mrs. Carroll ‘‘must have intended to create a trust in 
substance, not having knowledge of the technicalities of the matter as 
to how to create a trust’’; that it is not necessary that ‘‘an expressed 
declaration of trust or that the word ‘trust’ or ‘trustee’ be used,”’ it 
being ‘‘sufficient if it appears that the beneficial interest or the equitable 
property in the subject matter of the trust be vested in someone and the 
legal title of possession be vested in another or retained by the donor”’; 
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‘‘that Mrs, Carroll wanted this bond to be George H. Idle’s and did not 
want it to fall into the bulk of her estate not otherwise disposed of. A 
judgment declaring the trust to exist will not therefore do violence to 
her desire, but will be in accord with it.’’ 

The controversy here presented is on the sufficiency of the words 
employed to create a trust. Issues respecting a gift or a testamentary 
disposition or the subject and object of the alleged trustor’s beneficence 
are not presented. 

We agree with many of the observations made but are of opinion the 
conclusion reached conflicts with prior holdings of this court, among 
others, Cartall v. St. Louis Union Trust Co., 348 Mo. 372, 387 [8, 9], 
153 S. W. 2d 370, 377 [9, 10], stressed by the relator here. Respondents 
assert the cases are to be distinguished and that the portion of the 
Cartall case invoked by the relator is dictum. The facts in the instant 
ease and the Cartall case are not identical, but they are sufficiently 
similar on the issue involved to require the application of the same rule 
as a matter of law. State ex rel. v. Shain, 340 Mo. 1195, 1201 [1], 105 
S. W. 2d 915, 918 [1-3]. 

In the Cartall case, Mrs. Cartall sought a judgment declaring her to 
be the owner of certain notes, payable to bearer, found, without identi- 
fication marks, in Mr, Cartall’s safety deposit box after his death on 
the theory, among others, of an express trust. Sufficient for the purpose 
of this review, there was evidence in the Cartall case that Mr. Cartall 
told the paying agent to list the notes in his wife’s name on its records; 
that interest checks carried the endorsements of Mrs. Cartall and, there- 
under, Mr. Cartall; and that statements were made by Mr. Cartall to the 
following effect and under the following circumstances: When asked to 
whom a certain interest check was to be made, Mr. Cartall replied: 
‘‘Make that to Mary E. Cartall, they are her bonds.’’ When asked again 
about a later interest installment, Mr. Cartall said: ‘‘I don’t know what 
I have to do to make you people understand out there... . Those are my 
wife’s bonds. Now, for heaven’s sake, put them in her name and don’t 
bother me about them; pay the interest to her. That should be final.’’ 
348 Mo. loc. cit. 372, 153 S. W. 2d loc, cit. 373. With respect to the 
creation of a trust, we said: ‘‘The declarations attributable to testator, 
under the instant record, tended to establish an intention to make a gift, 
unconsummated, in law, at the time of his death. There were no declara- 
tions of a trust, transferring equitable titles and creating and defining 
the interests and powers of the parties. Elliott v. Gordon, 10 Cir., 70 
F. 2d 9, 11 (1-6) ; Eschen v. Steers, 8 Cir., 10 F. 2d 739 (discussing the 
Missouri cases and law) ; Citizens’ Nat. Bank v. McKenna, 168 Mo. App. 
254, 258, 153 S. W. 521, 523 (5, 6) ; Mulloy v. Charlestown Five Cents 
Sav. Bank, 285 Mass. 101, 105, 188 N. E. 608, 609 (4-7); and cases 
infra.’’ The evidence in the instant case established Mrs. Carroll’s owner- 
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ship of the bond. The writing—‘‘This $1,000 Springfield City Water 
Company bond, No. M-1638, is the property of George H. Idle”’— 
contains no words of conveyance. It does not indicate that Mrs. Carroll 
ever owned the bond. It does not declare Mrs. Carroll to be in possession 
for Mr. Idle’s benefit. It does not vest an equitable title. It does not 
suggest that title was thereby conveyed to Mr. Idle and that Mrs, Carroll 
had possession in trust for his benefit. It does not suggest that Mrs. 
Carroll’s position of owner had changed to that of trustee, or that Mr. 
Idle thereby first became vested with an interest in the bond. It merely 
recites a fact, the fact that Mr. Idle was the owner of the bond. Elliott v. 
Gordon [70 F. 2d 10], cited in the Cartall case, supra, considered the 
following endorsement on an envelope containing Liberty bonds, the 
property of the endorser, found in a safety deposit box insufficient to 
create a trust: 


‘‘August, 1924 
‘‘These five $1,000.00 Fourth Liberty Bonds belong to Mrs. Kate 
Elliott, 3233 Tracy Ave Kan City Mo and are deposited in my box for 
safe keeping. 
““qG. A. Howerton. 


‘“This Pkg $5,000.00 Fourth Lib Bonds Belong to Mrs. Kate Elliot 
3233 Tracy. Ave Kansas City Missouri.’’ 


The rule may be technical and work hardships in some cases; but it 
appears based upon a sound public policy. A contrary rule might result 
in greater and more frequent miscarriages of justice. For one to con- 
stitute himself a trustee of his own property, there should be some 
words of a conveyance, some expression of an intention to become 
trustee. If the policy requiring a delivery to effect a transfer of the title 
in certain instances be sound, it ought not be evaded by the simple device 
of calling the transaction a declaration of trust. The requirements 
prevent mere intentions becoming legally final and definitive. The 
instant facts materially differ from the facts in Re Soulard’s Estate, 141 
Mo. 642, 659 (III), 43 S. W. 617, 621 (3), and in Harris Banking Co. v. 
Miller, 190 Mo. 640, 663 (II), 89 S. W. 629, 635 (2),1L. R. A., N.S., 790. 
We find the remark in 1 Bogert, Trusts and Trustees, p. 585, § 205, note 
80, that a strained construction was indulged to arrive at a declaration 
of trust in the latter case. 

Respondents’ brief concedes the petition in the Cartall case pleaded 
the two theories—gift and trust—in the alternative. In Harris Banking 
Co. v. Miller, supra, the trial court held the transaction constituted a 
gift inter vivos. This we held was error. However, we affirmed the 
result reached by the trial court on the theory a trust existed, stating 
‘‘the evidence was offered to sustain her [plaintiff’s] right to the deposit 
in the alternative.’’ 190 Mo. loc. cit. 667, 89 S. W. loc. cit. 637. So, too, 
in the Cartall case. The invoked ruling was not dictum. 
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TERM “EXECUTION” OF NOTE MEANS BOTH 
SIGNING AND DELIVERY 


In re Tynan’s Estate, Supreme Court of Nebraska, 7 N. W. Rep. 
(2d) 628 


The term ‘‘execution’’ is properly defined as follows: ‘‘By 
‘execution’ is meant both the signing and the delivery of the bill or 
note. The mere signing does not constitute ‘execution.’’’ An ad- 
mission of execution of a note by a party liable thereon admits both 
the signing and delivery of the note. 

Decedent, J. F. Weddle and Effie M. Weddle, the latter two being 
husband and wife, originally executed a promissory note for $6,000 
payable to the plaintiff. The note was secured by a real estate 
mortgage of property of J. F. and E. M. Weddle. Decedent, a 
banker, was relied upon by the plaintiff in assisting her in the 
original transaction and the subsequent renewals thereof. Later 
J. F. and E. M. Weddle conveyed the mortgaged property to the 
plaintiff and together with the decedent renewed their note to the 
plaintiff for $5,000. Plaintiff, in consideration of said grant and 
the renewal of the note, executed a release of mortgage three days 
later, effective solely to release the $6,000 mortgage originally given 
to plaintiff. The $5,000 note was renewed annually by all parties 
thereto until the note in suit was given. Decedent died after the 
making of this last renewal note. Plaintiff brought this action 
against decedent’s estate on the last renewal note of $5,000. This 
note contained the names of J. F. Weddle, E. F. Weddle and R. A. 
Tynan (decedent) as makers of the note. The plaintiff alleged that 
this note was made, executed and delivered and by the terms thereof 
each of the makers ‘‘as principals, promise to pay to order of Jennie 
Wood... Five Thousand and no/100 dollars,’’ ete. Defendants denied 
plaintiff’s allegation, but admitted the execution of the note by 
decedent. Defendants further contended that decedent received no 
benefit or consideration from any of the transactions and that the 
original note and subsequent renewals were signed by decedent as 
surety only. Defendants claimed that conveyance of mortgaged 

_premises by J. F. Weddle and E. M. Weddle to plaintiff was in 
payment of the existing debt and that the note was outlawed, paid, 
and without consideration. 

It was held that the receipt of the check of $6,000 by J. F. 
Weddle afforded ample consideration to support the liability of the 
decedent. The defendant’s admission that decedent executed the 
note constituted both the signing and delivery of the note. The mere 
signing of the note would not have constituted delivery. The 
evidence was wholly insufficient to support a finding of the payment 
of the note in suit as alleged by the defendant. The subsequent 
renewals of the original note were supported by the consideration of 
$6,000 received on the original note and therefore constituted the 
last note a valid renewal. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §342. 
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Proceedings for the allowance of a claim of Jennie Wood against the 
estate of Robert A. Tynan based on a promissory note, contested by 
Della H. Tynan and others. Judgment for claimant and from an order 
overruling a motion for a new trial, contestants appeal. Affirmed. 

Jean B. Cain, of Falls City, for appellant. 

Archibald Weaver, of Falls City, and Armstrong & McKnight and 
Lowell E. Hahn, all of Auburn, for appellee. 


EBERLY, J.—This is an action upon a negotiable promissory note 
in writing presented as a claim against the estate of Robert A. Tynan, 
deceased. From the judgment entered in the county court from Richard- 
son county, an appeal was taken to the district court for that county 
wherein issues were joined by formal pleadings. 

Claimant’s petition sets forth a cause of action upon a promissory 
note dated March 16, 1939. A copy of the instrument sued on is made 
a part of the petition. J. F. Weddle, Effie M. Weddle, and R. A. Tynan 
appear thereon as makers of this note, which plaintiff alleges was made, 
executed and delivered, and by the terms whereof each of the makers ‘‘as 
principals, promise to pay to the order of Jennie Wood . . . Five 
Thousand and no/100 dollars,’’ etc.; for which amount with interest as 
stated therein claimant prays judgment. 

To this petition Della H. Tynan, Robert A. Tynan, Catherine T. 
Nutter, and Eugene H. Tynan, contestants and appellants herein, as 
representatives of Robert A. Tynan, deceased, for their answer to the 
petition on appeal of Jennie Wood, claimant and appellee herein, ‘‘deny 
each and every statement, allegation and averment in said petition 
contained, except they admit the execution of said note.’’ 

The contestants further allege: ‘‘That on March 2, 1925, J. F. 
" Weddle, Effie M. Weddle, and R. A. Tynan gave Jennie G. Wood their 
certain promissory note for the principal sum of $6,000, a copy of which 
is hereto attached, marked exhibit ‘A,’ and made a part hereof. That 
the time of payment of the debt represented by said note was from time 
to time extended, but it was at all times the same debt.’’ And further, 
“‘That said R. A. Tynan received no benefit or consideration directly or 
indirectly by way of any such transactions.’’ Also, ‘‘That such original 
note and any extensions thereof, as were signed by said R. A. Tynan, 
were signed by him as surety only.’’ It was also alleged by these 
contestants that such note was secured by a real estate mortgage, and a 
copy of such mortgage is attached to contestants’ answer. Further, 
‘‘That on March 16, 1935, said J. F. Weddle and Effie M. Weddle, his 
wife, conveyed said mortgaged premises to said Jennie G. Wood in 
payment of said debt.’? Such answer concludes with the allegation, 
‘That said note is outlawed, has been paid, is without consideration, and 
said R. A. Tynan (deceased) at the time of his death was not indebted 
to said Jennie Wood.’’ 
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Claimant filed a reply consisting of a general denial. 

On these pleadings there was a trial to a jury, at the conclusion of 
which, on motion of Jennie G. Wood, the court directed the jury to 
return a verdict for claimant in the sum of $5,710 with interest at 5 
per cent from date, and such verdict was returned, and judgment was 
entered thereon. From the order of the trial court overruling their 
motion for a new trial, the contestants appeal. 

It thus appears that the defenses relied upon by contestants are, 
substantially, two: (1) Want of consideration; (2) payment. 

The instrument in suit is a negotiable promissory note. By statute, 
‘‘Every negotiable instrument is deemed prima facie to have been 
issued for a valuable consideration; and every person whose signature 
appears thereon to have become a party thereto for value.’’ Comp. St. 
1929, § 62-201. 


‘*Value,’’ as that term is here employed, is defined by statute as, 
‘‘any consideration sufficient to support a simple contract. An ante- 
cedent or pre-existing debt constitutes value; and is deemed such 
whether the instrument is payable on demand or at a future time.’’ 
Comp. St. 1929, § 62-202. 


‘Usually, there is a sufficient consideration if there is any benefit, 
profit, or advantage to the promisor, or any loss, detriment, or incon- 
venience to the promisee.’’ 10 C. J. S., Bills and Notes, p. 601, § 148. 

See, also, Craver v. McPherson, 106 Neb. 568, 184 N. W. 71; United 
States Fidelity & Guaranty Co. v. Curry, 126 Neb. 705, 254 N. W. 430; 
Crawford State Bank v. McEwen, 132 Neb. 399, 272 N. W. 226. 

It appears uncontradicted in the record that at the time of the note 
and mortgage transaction of 1925, R. A. Tynan was a banker (on which 
fact Jennie G. Wood relied), who assisted her not only in the initial 
transaction but in subsequent extensions and renewals of the promissory 
note thus delivered. It cannot be gainsaid that at the time of the making 
of this first note on March 2, 1925, Jennie G. Wood drew her check for 
$6,000 which amount Weddle testifies was applied on his indebtedness 
then existing. The necessary implication which arises from the circum- 
stances disclosed by the evidence is that the business necessary to effect 
this credit of $6,000 on the indebtedness of J. F. Weddle was transacted 
by R. A. Tynan after the $6,000 check had been delivered by Jennie G. 
Wood. It is to be noted that expressly referring to the note of March 2, 
1925, contestants’ answer admits the ‘‘execution of said note.’’ As that 
term, ‘‘execution’’ is employed in contestants’ pleading, it is properly 
defined as’ follows: ‘‘By ‘execution’ is meant both the signing and the 
delivery of the bill or the note. The mere signing does not constitute 
‘execution.’ ’’ 8 C. J. 43, 10 C. J. S., Bills and Notes, § 8. 

In the light of the uncontradicted facts, it is clear, assuming that 
Tynan executed the first original note of $6,000 as surety only, that the 
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contemporaneous receipt of the benefit of the $6,000 check by J. F. 
Weddle afforded ample consideration to support his liability. There is 
no eyidence that Tynan signed this original obligation after it had been 
delivered or after the $6,000 check had been received by the party 
entitled thereto. Even on the basis of fact as contended for by con- 
testants, the applicable rule would be: 

‘*Generally, the undertaking of a person signing, or becoming a 
party to, a negotiable instrument after its execution and delivery must 
be supported by some new or additional consideration, as the original 
consideration for the instrument is insufficient to sustain such an under- 
taking. This rule applies, however, only when the transaction of which 
the bill or note forms a part has been completely executed or consum- 
mated prior to the addition of the new signature. The subsequent 
signature is regarded as being made at the same time as the note, so as 
to constitute a part of the same transaction, and be supported by the 
same consideration, where it is added pursuant to a prior agreement 
between the maker and payee which has been relied on by the latter, 
even though the person subsequently adding his signature does not 
know the terms of the principal contract.’’ 10 C. J. S., Bills and Notes, 
p. 600, § 145. 

The unexplained fact that the real estate mortgage bears date 
(Saturday) February 28, 1925, and the note issued thereon having been 
dated (Monday) March 2, 1925, affords no logical basis for the conclu- 
sion that R. A. Tynan signed the note after delivery on March 2, 1925. 
It also follows that subsequent renewals of this instrument would be 
supported by the consideration actually received for the note of March 
2, 1925, and would not be vulnerable to the defense here attempted. 

The form of the issues tendered by the answer of contestants suggests 
that contestants are precluded from relying upon the nonliability of 
Robert A. Tynan as a party to the original $6,000 note. For, not only 
did the contestants claim that Tynan was not originally legally bound 
by this note, but, in addition, complete payment thereof was pleaded by 
them. . 

Without in any manner deciding the legal question thus suggested 
by this claim, we are quite of the opinion that the evidence in the record 
is wholly insufficient to support a finding of the payment of the obliga- 
tion in suit. As part of the transaction in which the original note of 
$6,000 was executed on March 2, 1925, defendant John F. Weddle and 
his wife Effie M. Weddle, as security for the indebtedness evidenced by 
said note, executed a real estate mortgage bearing date February 28, 
1925, and thereby mortgaged to Jennie G. Wood 160 acres of land 
described therein. It was expressly provided in said instrument that, 
‘‘This mortgage is made subject in all respects to a former mortgage 
made to Slocum and Evans in the amount of Fourteen Thousand 
Dollars.’’ This mortgage was recorded in book 55, at page 304, of the 
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mortgage records of Richardson County, Nebraska. On March 16, 1935, 
John F. Weddle and his wife Effie M. Weddle, ‘‘in consideration of the 
sum of One and no/100 Dollars,’’ remised, released and quitclaimed the 
mortgaged premises to Jennie G. Wood. At this time the $14,000 first 
mortgage still remained in full force and effect, and there is no claim 
in the record that had ever been satisfied in whole or in part. R. A. 
Tynan signed this quitclaim deed as a witness thereto. Contemporane- 
ously in 1935 with the execution of the quitclaim deed a note of $5,000 
payable to Jennie G. Wood was executed by Mr. and Mrs. Weddle and 
by R. A. Tynan. It will also be noted in this connection that the 
evidence is undisputed that this $5,000 note so given was annually 
renewed by all the makers thereof until the note in suit was given which 
bears date of March 16, 1939. R. A. Tynan died after the making of the 
note in suit. It also appears that after the execution of the note of 
$5,000 by the Weddles and R. A. Tynan, on March 19, 1935, ‘‘In con- 
sideration of the payment of the debt named therein”’ at the request of 
R. A. Tynan, Jennie G. Wood, plaintiff, executed a release of the real 
estate mortgage securing the payment of the $6,000 note, recorded in 
book 55, page 304, of real estate mortgages, of the mortgage records of 
Richardson County. R. A. Tynan signed this release as a witness. John 
F.. Weddle testifies to this transaction, in part, as follows: 


**Q. Who asked you to sign this note, Mr. Weddle? A. Mr. Tynan. 

**Q. Mr. Tynan asked you to sign all the papers in this case, did he 
not? A. Yes, he did. 
4 m4 As a matter of fact, you never did talk to Miss Wood about it? 

. No. 

**Q. And this debt was originally six thousand dollars? A. Yes. 

‘*Q. But when this note was signed, it was signed in the sum of five 
thousand dollars? A. Yes... 

‘*Q. How many times did you renew this note after 1935? A. Well, 
I couldn’t say; it was renewed every year up until 1939. 

**Q. I see,—now, do you have any written instrument between you 
and Miss Wood stating this note was paid in 1985? A. No, I haven’t.’’ 


The testimony of Jennie G. Wood, is, in part: 


**Q. Now, in the year 1935, Miss Wood, you signed some papers, 
did you not,—deeds? A. Yes. 

‘*Q. And where was those instruments signed, at your home or at 
the bank? <A. At the bank.... 

‘‘Q. And when you arrived at the bank, was those papers already 
prepared? A. Yes, sir... . 

‘‘Q. Did you sign those papers at the request and upon the advice of 
Mr. Robert Tynan? <A. Yes, sir... . 

“‘Q. Did you receive payment of this six thousand dollars? A. No, 
sir, I didn’t. 

“*Q. Now, after 1935, was you given a new note? A. Yes. 

‘‘Q. And the new note that you received was in what sum? A. 
Five thousand dollars.’’ 
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Further, Jennie G. Wood testifies that the title to the land quit- 
claimed to her was in her name a short time, when it was sold and trans- 
ferred, but that she ‘‘realized’’ nothing when she sold it, and the orig- 
inal loan has never been repaid to her. 

The validity of this claim becomes indisputable when the course of 
business carried out by the parties, disclosed by the record before us, 
is considered as an entirety. The proof absolutely establishes that the 
loan of $6,000 was originally made by Jennie G. Wood, and the proceeds 
were disposed of by R. A. Tynan by applying the same upon an indebted- 
ness of John F. Weddle. Thereafter as a renewal thereof, the land 
encumbered by a first and prior mortgage was quitclaimed to Jennie G. 
Wood and a $5,000 renewal note given her, in consideration of which 
she, three days later, executed a release of mortgage effective to release 
the $6,000 mortgage but not effective to release or discharge the $5,000 
note, of which, under the record in this case, the note in suit is a valid 
renewal, and which remains of unimpeachable validity as against all 
the makers thereof. 

It follows that the judgment of the district court is, in all respects, 
correct, and it is. Affirmed. 


UNREASONABLE DELAY IN SALE OF. PROP- 
ERTY JUSTIFIES REMOVAL 
OF TRUSTEE 


Knight v. Wacaser, Appellate Court of Illinois, 46 N. E. Rep. (2d) 176 


A trustee under a will who delays 14 years in the sale of realty 
as directed by will, and during such time there were two periods 
when the market for such realty was reasonably good, is guilty of 
negligence in the management of the trust property and may be 
removed as trustee. 

Decedent died testate in 1927, possessed of certain farm property. 
In his will decedent directed that the sale and distribution of his 
property after his death was to be left entirely to the judgment of 
his son, Charles A. Gregory. The son was appointed administrator 
of decedent’s estate. Later one of decedent’s heirs sought a division 
of the property by order of court. The court refused to order a 
division of the property and held that the clause in the will leaving 
the sale of the property solely to son’s judgment created an active 
trust. Subsequently plaintiff, one of decedent’s heirs, brought this 
action to determine son’s duties as trustee. Plaintiff also sought 
trustee’s removal and appointment of a successor trustee to dispose 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §489. 
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of the trust property. The trustee contended that under the terms 
of the decedent’s will, he was empowered to sell decedent’s property 
at any time he saw fit and its sale was deferred because of unfavor- 
able market conditions. Plaintiff, on the other hand, contended that 
the trustee had delayed an unreasonable length of time in selling the 


property and that he was guilty of gross misconduct in its ad- 
ministration. 


It was held that the decedent’s will intended that the son sell the 
property within a reasonable time and distribute the proceeds so that 
the beneficiaries of his will might enjoy his estate. Instead of 
carrying out this intention, the son failed over 14 years to dispose 
of the property during which time there were at least two periods 
when the market for farm property was reasonably good. The son 
should have made greater efforts to dispose of the property. He was 
guilty of negligence in managing the property and his conduct 
justified his removal as trustee. 


Action by Lillian Bell Gregory Knight against Ginevra F. Wacaser, 
the Hardware State Bank, Charles A. Gregory, Charles A. Gregory, as 
executor of last will and testament of James A. Gregory, deceased, 
Charles A. Gregory, as administrator of the estate of Sarah Estella 
Gregory Donovan, deceased, and others, to construe will of James A. 
Gregory, deceased, and for removal of Charles A. Gregory as trustee 
under the will, wherein errors at law of O. H. Castle, deceased, inter- 
vened. From an adverse judgment, Charles A. Gregory appeals and, 
from order permitting the intervention, the Hardware State Bank 
appeals. 

Affirmed. 

F. K. Lemon, of Clinton, and Asa 8. Chapman, of Champaign, for 
appellant. 

White & Ingram, of Sullivan, for appellees. 


HAYES, J.—James A. Gregory died testate on October 14, 1927, a 
resident of Moultrie County, Illinois, owning 265 acres of land in that 
County and a house and two small vacant lots in the Village of Loving- 
ton. The second clause in his will, which has been admitted to probate, 
is as follows: ‘‘Second: After the payment of such funeral expenses and 
debts, I direct my estate both real and personal to be distributed as 
follows, viz.: To my son, Charles A. Gregory, two shares; To my 
daughter, Estella Donovan one share; To my daughter Lillian B. Knight 
one share and to my daughter Ginevra F. Wacaser one share and to my 
grandson, Gregory Pritchard one-half share. The sale and distribution 
of my estate after my death is to be left entirely to the judgment of 
my son, Charles A. Gregory, in whom I have the utmost confidence, both 
as to his ability and integrity.’’ At the time of decedent’s death 80 acres 
of the farm land was mortgaged to the Trevett-Mattis Banking Company 
of Champaign, Illinois, to secure the payment of a promissory note for 
$6,000 due March 12, 1922, which maturity date was subsequently 
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extended to April 1, 1932. On December 9, 1927, Lillian B. Knight, one 
of testator’s children and devisees and the plaintiff in this cause, filed 
a bill in the Cireuit Court of Moultrie County to partition testator’s 
real estate. This petition was denied and an appeal was taken to the 
Supreme Court, where it was held that an active trust was established 
by the clause above quoted in the will of James A. Gregory and an 
equitable conversion of the real estate created. The decree of the Circuit 
Court was therefore affirmed. Knight v. Gregory, 333 Ill. 643, 165 N. E. 
208. 

On February 26, 1937, the Trevett-Mattis Banking Company filed a 
complaint in the Circuit Court of Moultrie County to foreclose its 
mortgage. Subsequently the Banking Company agreed not to press its 
foreclosure proceedings until it was determined whether the entire 265 
acre tract of farm land could be sold as a unit. Instead, it took possession 
of the 80 acres subject to the mortgage and applied the income therefrom 
to the principal and interest of its indebtedness. 

This action was begun by Lillian B. Knight on May 12, 1937, to 
construe the will of James A. Gregory in order to define the duties of 
Charles A. Gregory, trustee and in addition sought the removal of 
Gregory as trustee and the appointment of a successor who should be 
directed to sell testator’s real estate and liquidate the trust estate. 
Charles A. Gregory both as an individual and as executor and trustee 
was made a defendant together with the other beneficiaries and heirs of 
deceased beneficiaries under the will of James A. Gregory, deceased. A 
hearing was had upon the original complaint and at-its close, Mrs. 
Knight sought and obtained leave of court to file an amended complaint. 
The amended complaint added to the original complaint allegations 
setting forth various liens and encumbrances on the trust res and on the 
shares of several of the cestuis que trust, added as parties subsequent 
assignees and judgment creditors of various beneficiaries and included 
as an alternative prayer for relief a request for partition. Motions to 
dismiss were filed by various defendants which were taken under advise- 
ment by the Circuit Court and later overruled. Finally on January 22, 
1941, a hearing was held on the amended complaint. At the close of the 
hearing the Court found for plaintiff and among other things ordered 
the removal of Charles A. Gregory as trustee and the appointment of a 
successor trustee who was directed to sell the property at public sale. 
Charles A. Gregory appealed to the Supreme Court from this portion 
of the decree but the cause was transferred here because no freehold was 
involved. Knight v. Gregory, 378 Tl. 565, 39 N. E. 2d 40. 

It is Gregory’s contention that by the terms of the will of his father 
he was empowered to sell testator’s real estate at any time he saw fit and 
that because of unfavorable market conditions he acted reasonably in 
deferring its sale. He further contends that there is no proof that he 
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has mismanaged the property or of any conduct justifying his removal. 
Mrs. Knight, on the other hand, argues that he has delayed an unreason- 
able length of time in selling the trust res and that he has been guilty of 
gross misconduct in its administration. 

It appears from the record that of the 265 acres of farm land only 
about 160 acres are tillable. The remainder is pasture and timber land 
cut by roads and a river. The farm is conveniently located near town 
and can be advantageously operated as a stock farm. Prior to testator’s 
death, Gregory himself occupied it. Thereafter he leased it to several 
tenants, leaving his own stock and equipment there for the use of the 
tenants. It appears that over a period of years most of this stock and 
equipment was converted by the tenants, causing Gregory a loss of about 
$4,500. The farm has been operated at a loss for several years, taxes 
were allowed to default, part of it was sold for taxes in 1938 but later 
redeemed by Gregory after this suit was filed. The improvements on the 
farm were old and have been allowed to deteriorate even further 
although some necessary repairs have been made. During most of the 
period of his trusteeship, Gregory has rented the house in Lovington to 
himself for $15 per month. In 1939, the house was damaged by fire and 
Gregory collected $1,500 fire insurance for the trust estate. He spent 
about $300 to repair the roof but has not repaired the damage to the 
interior. As a result, the house is not now occupied. He further 
testified to four attempts to sell the farm property. Three of them were 
merely conversations in which the possibility of a sale was discussed but 
no price made to the prospective purchasers. The fourth was an un- 
successful attempt by the trustee to sell the property to the State for a 
Forest Preserve. 

Gregory seeks to justify the present condition of the estate and his 
failure to liquidate the real estate by calling attention to the depression 
starting in 1930, which destroyed the market for farm property and 
restricted farm income. It should be noted, however, that from 1927 to 
1930 the market for real estate was good and for the past few years, 
sales of farm property have increased and profits made. We believe that 
the Circuit Court was justified in finding that Gregory has delayed 
selling the real estate for an unreasonable length of time and correctly 
ordered a sale of the property especially since the income therefrom is 
insufficient to pay interest, taxes and other necessary expenses. Teater 
v. Salander, 305 Ill. 17, 1386 N. E. 873; Suiter v. MeWard, 328 III. 462, 
159 N. E. 799. We are further convinced that the court properly ordered 
the removal of Gregory as trustee and the appointment of a successor. 
While it is well established in this State that a court of equity will not 
remove a trustee appointed by will unless he is proved to have been 
faithless to his trust, or has failed to act in accordance with his testator’s 
intentions (La Forge v. Binns, 125 Ill. App. 527), it is a court’s duty to 
so act where the object of the trust is being frustrated. Mannhardt v. 
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Illinois Staats Zeitung Co., 90 Ill. App. 315; Metsker v. Metsker, 320 
Ill. 547, 151 N. E. 539. It is clear in the present case that James A. 
Gregory intended his trustee to sell his real estate within a reasonable 
time and distribute the proceeds so that the beneficiaries of his will 
might enjoy his estate. Instead of carrying out this intention, his trustee 
has failed to act for over fourteen years, during which time there have 
been at least two periods when the market for farm land has been 
reasonably good. It must have been apparent to the trustee that the 
property, whether through his own mismanagement or because of un- 
favorable emonomic conditions, had begun to deteriorate and was unable 
to carry its own fixed charges. Under these circumstances, it was his 
duty to exert even greater efforts to dispose of the property in order 
that the trust. res would not be dissipated. We believe that Charles A. 
Gregory has been guilty of negligence in managing the estate confided 
to his control and that his conduct justifies his removal. 

The Circuit Court also found in its decree that the interest of Mrs. 
Knight was subject to the lien of a judgment in favor of the Plainfield 
State Bank; that the interest of Charles A. Gregory was subject to the 
lien of a judgment held by the Hardware State Bank; that the interest 
of Sarah Estella Donovan, one of the beneficiaries under the will who 
died after the death of her father, was subject to‘any claims against her 
estate and that her share of the trust estate on liquidation should be 
paid to her administrator. The Court further held that the interest of 
all the beneficiaries was subject to the lien of the Trevett-Mattis Banking 
Company on the tract described in the mortgage, and to all unpaid 
claims and expenses of administration allowed against the estate of 
James A. Gregory the testator. Within thirty days after the decree was 
entered, certain heirs at law of O. H. Castle deceased, residents of 
Louisiana, filed their verified petition in this cause, asking leave to 
intervene and to have the decree modified. The Castle heirs claim under 
an assignment executed by Charles A. Gregory of his interest in his 
father’s estate to O. H. Castle in November, 1937, which assignment was 
not recorded or filed in Moultrie County until January 26, 1939, when 
it was filed in the County Court there. A hearing was had -on this 
petition whereupon the Court permitted the intervention and modified 
its decree, reserving for future determination the rights of the Castle 
heirs, the Hardware State Bank, the Plainfield State Bank and all other 
creditors and assignees of the various beneficiaries to share in the 
distribution of the trust estate. The Hardware State Bank has appealed 
from this order, contesting the right of the Castle heirs to intervene and 
seeking to set aside the order modifying the decree. The Bank has cited 
numerous cases holding that a third party may not intervene in a cause 
after final decree but we do not deem it necessary to discuss them at 
length. In each of them, the party intervening sought a hearing on the 
merits of the case. In such cases it is settled law that ‘‘after a cause has 
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been heard and determined between the parties there can be no inter- 
vention by a third person.’’ Haase v. Haase, 261 Ill. 30, 103 N. E. 628, 
629. In the present case, however, the Castle heirs are not concerned in 
the merits of the controversy between the trustee and beneficiaries under 
the will of James A. Gregory. They are merely seeking to assert their 
rights to the distributive share of Charles A. Gregory when the trust is 
liquidated. We believe the Circuit Court properly exercised its discre- 
tion in allowing them to intervene. 

The order of the Circuit Court reserving for future determination 
the right of conflicting claimants to the shares of various beneficiaries 
cannot now be reviewed here. By so modifying its order that court did 
not finally decide that the judgment of the Hardware State Bank was not 
a prior lien upon the share of Charles A. Gregory, but rather deferred 
its decision on this question until the rights of all parties could be more 
fully considered. It is therefore clear that this portion of the decree as 
amended is not final and hence is not appealable by the bank. 


PURCHASER OF NOTES ‘ACCOMPANIED BY 
COLLATERAL AGREEMENT CHARGED 
WITH NOTICE OF INFIRMITY 


General Contract Purchase Corporation v. Moon Carrier Corporation, 
Court of Errors and Appeals of New Jersey, 29 Atl. Rep. (2d) 843 


Where a bill or note refers to or is accompanied by a collateral 
contemporaneous agreement, or the purchaser has actual knowledge 
thereof, he takes subject to its contents or conditions. 

Defendant, a trucking corporation, entered into an agreement 
with a brokerage company for the liability insurance of its trucks. 
Under the terms of the agreement, the brokerage company agreed to 
obtain insurance for the defendant in the sum of $4,000, and the 
defendant was to pay $800 cash, and pay the balance of $3,200 in 
monthly installments of $320 each, until fully paid. Defendant also 
signed ten promissory notes of $320 each, payable consecutively from 
one to ten months after date, as collateral security for the payment 
of balance of $3,200. The agreement also provided that in the event 
ofa default by the defendant of any payment due the brokerage com- 
pany, the latter was authorized to cancel insurance policies issued 
the defendant and retain return premiums on cancelled policies and 
apply proceeds against any indebtedness of defendant to brokerage 
company. 

Later the brokerage company assigned the agreement, insurance 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) 632. 





THE BANKING LAW JOURNAL 299 


policies of the defendant and the ten notes indorsed by it to the 
plaintiff, a finance company. This assignment was made prior to 
the time that any of the series of notes became due.. Subsequently 
plaintiff notified defendant that the contract, notes and policies had 
been assigned to it. Defendant in due course paid three notes. Later 
the brokerage company went into bankruptcy. A month later the 
insurance carrier cancelled the insurance policy. Plaintiff brought 
suit on the remaining seven notes due. The question before the 
court was whether the plaintiff took the notes in due course. 

It was held that the notes were not taken by the plaintiff in due 
course. The notes were subject to an infirmity in that a failure of 
consideration might and could arise, and the plaintiff had notice of 
this infirmity at the time the notes were indorsed and delivered to it. 
The negotiability of the notes was limited by the terms of the agree- 
ment of which the plaintiff had notice. The notes in question were 
accompanied by a collateral contemporaneous agreement of which 
the plaintiff had notice, and it therefore took the executory agreement 
and collateral notes subject to all equities and defenses between the 
defendant and brokerage company, the original payee of the notes. 


Action by General Contract Purchase Corporation against Moon 
Carrier Corporation on seven notes, tried to the court without a jury. 
From a judgment for plaintiff, defendant appeals. 

Reversed. 

Edward Feld, of Passaic (Aaron Z. Schomer, of Passaic, of counsel), 


for appellant. 
Louis Ogust, of Newark, for respondent. 


THE CHANCELLOR—This is an appeal from a judgment against 
the appellant in an action upon seven promissory notes; each dated 
November 14, 1937; one each due monthly from March 14, 1938 to 
September 14, 1938, inclusive. , ; 

The cause was heard by the court without a jury. 

The proofs and stipulation show the following transactions: 

The appellant, being engaged in a general trucking business, sought 
to insure itself against liability and property damage in the operation 
of its trucks and engaged Frizzell & Company, insurance brokers, to 
effect such insurance for it. The result was the entering into an agree- 
ment by appellant with Frizzell & Company, whereby the latter engaged 
to secure such a contract of insurance for the term of one year for the 
sum or compensation to such brokers of $4,000. Such agreement dated 
November 14, 1937 is exhibit D2 and provides for the payment of the 
compensation of $4,000 to Frizzell & Company, as follows: ‘‘The sum 
of $800 herewith and the sum of $320 on the fourteenth day of each 
month until the sum of $3,200 shall have been paid in full, and such 
other sums as herein set forth. As collateral security for the payment 
thereof: assured (Moon Carrier Corporation) agrees to secure promissory 
notes for the above amount payable as set forth above.’’ Thereupon 
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the respondent paid to Frizzell & Company $800 in cash and executed 
and delivered to it ten promissory notes of $320 each, dated November 
14, 1937, and payable, consecutively, from one to ten months after date. 
Therewith the cash payment of $800 made up the total of $4,000. 
Frizzell & Company effected such insurance through policy No, 44-20218 
of the Pennsylvania Casualty Company dated November 24, 1937, and 
running for the period of one year to November 14, 1938. 

The policy of insurance called for a total annual premium of $3,859.46, 

The notes executed and delivered by the Moon Corporation to Friz- 
zell & Company under the foregoing agreement were in the usual form 
of promissory notes but each contained the following acceleration pro- 
vision: ‘‘This note is one of a series of ten notes of even date and if 
this note or any of the series of notes is not paid at maturity of each 
respective note at the time and place specified the entire unpaid amount 
of said notes shall become due and payable forthwith at the election of 
the holder of the notes.’’ 

Frizzell & Company had a financing agreement with the respondent, 
General Contract Purchase Corporation, dated March 1935 (Ex. D1). 

By an undated assignment, evidently subsequent to the aforesaid 
installment contract, of November 14, 1937 (Ex. D3), but prior to any 
of the series of notes therein referred to becoming due, Frizzell & Com- 
pany assigned the said contract to respondent. 

The pertinent language of such assignment is: ‘‘For value received, 
the undersigned does hereby sell, assign and transfer to General Contract 
Purchase Corporation, its successors and assigns, his, its or their rights 
in and to the contract attached hereto by and between Moon Carrier 
Corporation, dated November 14, 1937, and authorizes said corporation 
to collect the amounts due thereunder and give receipts and acquittance 
therefor.’ 

Simultaneously with the execution and delivery of said assignment 
there was turned over and delivered to respondent-assignee the contract 
of November 14, 1937 (D2), the original insurance policy (of which 
Frizzell & Company:.always had had possession), and the series of ten 
notes, endorsed over by Frizzell & Company. All of this appears by 
letter from Frizzell & Company to respondent, dated November 24, 1937 
(Ex. P11). 

In a letter dated December 11, 1937, from respondent to appellant 
(Ex. D4) the transaction between Frizzell & Company and respondent 
is characterized as ‘‘The deferred payment contract which you signed 
in connection with the insurance written through the above (Frizzell & 
Company) has been purchased by us.”’ 

Thereafter three of this series of notes due December 14, 1937, 
January 14, and February 14, 1938, were paid to respondent by appel- 
lant. Prior to each ofthese payments an ‘‘invoice’’ was forwarded by 
the respondent to appellant calling attention ‘‘that payment is due on 
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your contract as show below’’ (Ex. D6, 7, 8). In each case the contract 
below is designated as ‘‘Contract with Insurance Premium Financing. 
For 705 G. P. 35059’’ which is the same as referred to in respondent’s 
letter to appellant of December 11, 1937 (Ex. D4) before referred to. 

In February 1938 Frizzell & Company went into bankruptcy. 

On March 28, 1938 the insurance carrier canceled the policy of insur- 
ance. The proofs give no reason for so doing. 

The action on the remaining seven notes was commenced June 23, 
1941. 

The prominent and decisive question raised below was whether or 
not the notes sued upon were taken by the plaintiff-respondent in due 
course. This was decided adversely to the appellant and is properly 
raised before us by sufficient grounds of appeal. 

We have reached the conclusion that the trial court fell into error. 

The facts hereinbefore stated are not in dispute. 

Beyond question the plaintiff-respondent had notice at the time that 
the notes were endorsed and delivered to it that they were subject to 
an infirmity in that a failure of consideration might and could arise. 

Such a failure, partial or total, was fully contemplated by the agree- 
ment of November 14, 1937, by the following paragraphs: 


‘*4, In default by assured in the payment of any of the sums herein 
directed and agreed to be paid by assured to Frizzell & Company, 
Frizzell & Company is hereby authorized and empowered in the name 
of and on behalf of the assured to cancel and cause to be cancelled the 
policies of insurance issued and placed as aforementioned and to receive 
the return premium on such policies so cancelled and apply the same 
against the indebtedness due Frizzell & Company,’’ and again, 

‘*8. Notwithstanding any of the provisions of the foregoing, it is 
understood and agreed that in the event of the cancellation of the policies 
aforementioned, whether by voluntary act of the insurance carrier, or at 
the request of Frizzell & Company or at the request of the assured the 
sole and only obligation remaining upon Frizzell & Company is to pay 
itself any indebtedness due by assured and remit any excess, if any, to 
assured. ”’ 

**9. Assured agrees that as and when Frizzell & Company places any 
of the above named insurance Frizzell & Company has earned and is 
entitled to receive the usual full commission and service charges and 
fees payable to Frizzell & Company on said insurance and in event of 
the cancellation thereof, no matter by whom, or how caused, assured 
will pay Frizzell & Company any unpaid balance of annual commissions 
and service charges and fees not received or paid to Frizzell & Company.’” 


Again, from the ‘‘Premium Financing Agreement’? (Ex. D1) 
between Frizzell & Company and the plaintiff-respondent it is readily 
deducible that plaintiff-respondent in its transactions with Frizzell & 
Company contemplated exactly such a situation as here and in case of 
diminution of consideration makes Frizzell & Company responsible 
therefor. 
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At the time of the cancellation of the insurance policy the earned 
premium thereon was $1,416.81 and defendant-appellant’s payments to 
Frizzell & Company and plaintiff-respondent amounted to $1,760. 

If the annual premium of $3,859.46 had been paid in full, the rebate, 
under the terms of the policy, would have been $2,442.65. 

As to any rebate being paid or to whom paid or, what, if anything, 
was at that time due to the insurance carrier or under the terms of the 
contract (Ex. D2) is not disclosed by the proofs. 

It is apparent that the notes were not taken in due course; that they 
were subject to a failure of consideration of which the respondent had 
full notice and which it could have averted as the assignee of Frizzell & 
Company. On their face the notes were negotiable but, in fact, such 
negotiability was limited by the terms of the contract. 

The rule is that the ‘‘purchaser of a negotiable instrument is 
unaffected by collateral agreements of which he has had no notice, and 
if a bill or a note makes no reference to collateral securities or agree- 
ments the purchaser is not bound to make inquiries concerning the pos- 
sible existence or nature of the same. On the other hand, where a bill 
or note refers to or is accompanied by a collateral contemporaneous 
agreement or the purchaser has actual knowledge of the same, he takes 
subject to its contents or conditions.’’ 10 C. J. S., Bills and Notes, § 333. 

It is fundamental that a defect in title of the original payee, through 
total or partial failure of consideration, must be known to the endorsee, 
or he must have notice at the time he takes the instrument. Allaire v. 
Hartshorne, 21 N. J. L.. 665, 47 Am. Dec, 175. 

The plaintiff-respondent took the executory contract and collateral 
notes subject to all equities and defenses between the original parties. 
5 C. J. § 150, 6 C. J. S., Assignments, § 114. 


“— 


TRUSTEE BANK ACCOUNT WITH NOTICE TO 
BENEFICIARY HELD VALID 


Harrington v. Donlin, Supreme Judicial Court of Massachusetts, 
45 N. E. Rep. (2d) 953 


A valid trust may be created in personal property, if it is 
unequivocally declared orally that it is held in trust for the person 
named as beneficiary and if the beneficiary had notice of the trust. 

Decedent, uncle of the plaintiff, shortly after the death of deced- 
ent’s wife in 1931, transferred a bank account in the amount of 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §462. 





THE BANKING LAW JOURNAL 303 


$56.77 standing in the wife’s name as trustee for plaintiff to himself 
as trustee for the plaintiff. Decedent wife, at the time of her death 
also had another account in the same bank in the amount of $4,469.58 
which was closed by the decedent. The decedent deposited $1,000 by 
transfer from the latter account to his account as trustee for the 
plaintiff and at the same time opened a new account in his name 
for $3,469.58. Later at decedent’s direction, his account as trustee 
for plaintiff, Eileen Harrington, was transferred to him as trustee 
for Eileen Donlin, supposedly Eileen Harrington. On the same day 
decedent deposited $3,000 to this account. The total deposit in the 
trustee account for the plaintiff was $4,056.77. Later decedent with- 
drew $56.77 from this account ostensibly to comply with the law 
which limited savings deposits to a maximum of $4,000. About a 
year and a half previous to decedent’s death, decedent showed the 
bank book standing in his name as trustee for the plaintiff, and told 
her that he wanted to leave her well provided for in case he should 
die. There was evidence that at other times decedent had told plain- 
tiff that he wanted her well cared for and that he wanted her to have 
money after he died. Four days before decedent died he gave plain- 
tiff the trust account bank book and told her to hide it. Shortly 
after decedent’s death the plaintiff, a minor at the time, handed 
the bank book to the defendant, a son and administrator of deced- 
ent’s estate. Later plaintiff asked the defendant concerning the 
bank book and he replied in substance that it would be taken as a 
gift, or any way at all, but morally it was his because he was deced- 
ent’s son and that plaintiff ‘‘didn’t have much claim on it.’? Defend- 
ant contended that decedent’s purpose in establishing account was 
merely to circumvent the $4,000 deposit maximum permitted by law. 

It was held that there was no question as to whether a trust could 
be created to a bank deposit held by decedent as trustee for plaintiff 
without any consideration being furnished by the plaintiff. The main 
question in the instant case was whether a valid oral trust was 
created or there was a gift to the plaintiff. The court was of the 
opinion that although under the circumstances either a trust or gift 
could have been found, it was inclined to the view that a trust was 
established. No particular form of words were required to make 
decedent a trustee for the benefit of the plaintiff. The statements 
made by decedent were sufficient to show that there had been an 
unequivocal oral declaration that he held the property in trust for 
the plaintiff. There was also ample evidence that decedent had 
given notice to plaintiff as beneficiary of the trust. Upon the evi- 
dence it was clear that a present creation of an equitable interest 
was created. The decedent created a valid trust in the bank account 
for the benefit of the plaintiff. 


Suit by Eileen Harrington against John R. Donlin to recover a 
savings bank deposit on theory of trust. Decree for plaintiff, and 
defendant appeals. 


Affirmed. 


J. A. Daly, of Boston, and J. D. McCarthy, of Malden, for plaintiff. 
J. J. Bush and G. B. Redding, both of Boston, for defendant. - 
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COX, J.—When one Timothy Donlin, hereinafter referred to as 
Donlin, died in March, 1936, there was a deposit in the Medford 
Savings Bank standing in his name, as trustee for the plaintiff, who, in 
her bill in equity, seeks to have it determined that at the time of Donlin’s 
death she was the owner of this deposit, or, in the alternative, that at 
that time he held the deposit as trustee for her benefit. The evidence 
is reported. 

The trial judge found the facts ‘‘to be as set forth in the bill of 
complaint’’ and that the plaintiff was not guilty of laches. The defend- 
ant appealed from the final decree adjudging that the plaintiff, at the 
time of Donlin’s death, was the owner of the ‘‘bank book’’ in question, 
that the defendant was indebted to the plaintiff for the amount of the 
proceeds of the book which he had collected, together with interest, and 
ordering the defendant to pay the same to the plaintiff. 

On this record such decree should be entered as justice requires. 
White Tower Management Corp. v. Taglino, 302 Mass. 453, 456, 19 N. E. 
2d 700, 121 A. L. R. 1158; Adams v. Adams, 308 Mass. 584, 586, 33 
N. E, 2d 314, and cases cited. 

Donlin and his wife ‘‘brought up’’ the plaintiff, whose mother, a 
sister of Mrs. Donlin, died in 1917 when the plaintiff was about three 
months old. The Donlins had a son, the defendant, who was living at 
home when the plaintiff came there and was then nineteen years old. 
About this time he went to sea, but seems to have made his home with 
his parents between voyages, and seems to have been at home from 
1922 to 1923. In 1924 he was married. His only brother died in 1926. 
His mother died in 1931, and, about a year thereafter, the defendant 
and his wife came home to live. Donlin, the plaintiff’s uncle, was very 
fond of her, and the relationship between the plaintiff and the defendant, 
at least until some time in 1940, appears to have been close and affec- 
tionate, in fact, the defendant testified that he loved her and that ‘‘basi- 
cally ...she has always been my sister.’’ The plaintiff was ‘‘a little bit 
shy’’ and always very sensitive ‘‘as a little kid.’’ From 1931 to 1936, 
she had to get about on crutches. Donlin was very secretive. He never 
told the defendant of any bank book, stocks or bonds that he owned, 
in fact, the defendant testified that his father gave him the ‘‘opposite 
impression.”’ 

When Mrs. Donlin died in 1931, she had a deposit in the Medford 
Savings Bank in her name, as trustees for Eileen Harrington. The 
initial and only deposit of $50 was made on September 27, 1927. This 
account was closed on May 15, 1931, after her death, when it amounted 
to $56.77, by transfer to Timothy Donlin, trustee for Hileen Harrington. 
At the time of her death Mrs, Donlin also had an account in the same 
bank that was closed on May 15, 1931, when it amounted to $4,469.58. 
Donlin, on that day, deposited $1,000 from this account, apparently by 
transfer, to his account as trustee for Eileen Harrington, and, at the 





THE BANKING LAW JOURNAL 305 


same time, by transfer from this same account, he opened a new account 
for $3,469.58. On January 8, 1934, by Donlin’s direction, his account 
as trustee for Eileen Harrington was transferred to him as trustee for 
Eileen Donlin, and on that day he deposited $3,000 to this account. No 
question is raised that the plaintiff was not therein designated as Hileen 
Donlin. At that time Donlin had an account in that bank in his own 
name amounting to over $4,000, and the bank could not receive deposits 
of more than that amount in any single account. See G. L. (Ter. Ed.) 
ec. 168, § 31. It would seem from the record, however, that when the 
deposit of $3,000 was made, the total deposit in the ‘‘trustee’’ account 
amounted to $4,056.77. On January 18, 1936, $56.77 was withdrawn 
from this account, leaving the total amount of deposits at $4,000. 


About one and one half or two years before Donlin died, he showed 
the plaintiff the bank book that stood in his name as trustee for her, and 
told her that he wanted to leave her well provided for in case he should 
die. She told him that she was very grateful. He showed the book to 
her at different times. The plaintiff testified that when she was first 
shown the bank book by her uncle, they were in one of the upper bed- 
rooms in the house, and that he told her he wanted her well looked after 
after his death and that ‘‘he was leaving this money’’; that he wanted 
her to be protected after his death; that he wanted her well cared for 
after he died; that he wanted her to have the money after he died; that 
he wanted her to be well cared for; that at other times he told her that 
he wanted her to have the money after he died and wanted her to be 
eared for; and that he did not say anything about using the money 
himself during his lifetime. Shortly before Donlin died, and on the day 
he ‘‘took to his bed,’’ he handed the bank book in question to the plaintiff 
and told her to hide it. He died four days thereafter. The plaintiff also 
testified that her uncle had given her two books, one of which was the 
book in question, and told her to hide them. . 


There was testimony from another witness that during Donlin’s last 
illness she called at the house and went upstairs to see him. The plaintiff 
was there, and when the witness entered the room, Donlin had a bank 
book in his hand and the plaintiff had one. Donlin ‘‘hid’’ his under the 
mattress, and the plaintiff put the one she had under her apron. Two 
or three weeks after Donlin died, the defendant having learned that 
there were other bank books in addition to those that had already been 
found, the plaintiff handed him the two bank books. He told her that 
he was the only one who could draw the money, as he was the adminis- 
trator. There was other conversation at the time about using the money 
for the plaintiff’s benefit, or for ‘‘our benefit.’’? The total amount of the 
deposit in question was withdrawn while the plaintiff was a minor upon 
her order signed as Eileen Donlin and that of the defendant as adminis- 
trator. 
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The plaintiff continued to live in the household of the defendant and 
his wife for about two years and one half. In August, 1940, she asked 
the defendant how she ‘‘stood about the money his father left... 
{her],’’ and he replied that he thought he had explained that several 
times to her and said that it could be taken as a gift or ‘‘any way at all, 
but morally it was his, because he was his son,’’ and that she ‘‘didn’t 
have much claim on it.’’ The bill was filed on October 24, 1940. 

The question whether a trust is created where the owner of person- 
alty puts the apparent title in his own name as trustee for another who 
furnishes no consideration was considered in O’Hara v. O’Hara, 291 
Mass. 75, 77, 78, 195 N. E. 909, with abundant citation of cases. See 
Greeley v. Flynn, 310 Mass. 23, 26, 27, 36 N. E. 2d 394. It is unnecessary 
to traverse the ground again. The law is well settled as to what con- 
stitutes an oral gift of a savings bank book. Busteed v. Cambridge 
Savings Bank, 306 Mass. 9, 15, 26 N. E. 2d 983; Gowell v. Twitchell, 306 
Mass. 482, 487, 28 N. E. 2d 531; Dorchester Savings Bank v. Tate, 308 
Mass. 436, 437, 438, 32 N. E. 2d 219; Greeley v. Flynn, 310 Mass. 23, 
26, 36 N. E. 2d 394. See Rock v. Rock, 309 Mass. 44, 48, 33 N. E. 2d 973. 
Whether a valid oral trust was created or there was a gift in the case at 
bar, the plaintiff is entitled to the amount represented by the deposit in 
question. See Martin v. Meles, 179 Mass. 114, 118, 60 N. E. 397. We are 
of opinion that either a trust or a gift could have been found. No 
particular form of words is required to make a party a trustee for the 
benefit of another. It is enough if it is unequivocally declared orally, 
if the property be personal, that it is held in trust for the person named, 
where, as here, the beneficiary had notice of the trust. Gerrish v. New 
Bedford Institution for Savings, 128 Mass. 159, 161, 35 Am. Rep. 365. 
Many cases have been decided upon the precise language used by the 
settler at the time the trust was declared, and it is always important to 
determine whether a trust has been created, or whether the transaction 
amounts to nothing more than an attempt to make a testamentary 
disposition. 

In every case involving the alleged creation of an oral trust, it is 
vitally important to determine whether a present creation of an equit- 
able interest is intended. We think a finding of the existence of this 
intention was warranted upon the evidence in the case at bar. See 
Gerrish v. New Bedford Institution for Savings, 128 Mass. 159, 163, 
164, 35 Am. Rep. 365; Buteau v. Lavalle, 284 Mass. 276, 278, 187 N. E. 
628. Compare Robertson v. Parker, 287 Mass. 351, 191 N. E. 645. The 
defendant contends that the manner in which the alleged trust fund 
was created shows that Donlin’s purpose was merely to avoid the effect 
of the law that prevented the savings bank from receiving a deposit of 
more than $4,000 in any one account. But it is to be borne in mind that 
his wife had an account in her name as trustee for the plaintiff, and that 
his first step in establishing the trust fund was to transfer this account 
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to one in his name as trustee for the plaintiff shortly after his wife’s 
death. Did he think at that time that the plaintiff was entitled to tliis 
small deposit? No one knows. On the same day he caused $1,000 to be 
deposited in this new ‘‘trustee’’ account by transfer from one of Mrs. 
Donlin’s accounts. It is true that at the time Mrs. Donlin’s account 
amounted to more than $4,000. It does not appear from the record 
whether the excess over $4,000 in this account amounted to interest and 
nothing more. Evidence that a person has deposited in a savings bank 
the full amount allowed to his own use is admissible as offering a possible 
explanation of a deposit by him in his own name, ostensibly as trustee 
for others. Parkman v. Suffolk Savings Bank, 151 Mass. 218, 219, 220, 
24 N. E. 43. In the case at bar, however, there is no evidence that on 
May 15, 1931, when Donlin made the transfer from his wife’s account, 
it was necessary for him to deposit $1,000 in the new account as trustee 
for the plaintiff, inasmuch as the total amount of Mrs. Donlin’s deposit 
was only $4,469.58. It is assumed, of course, that the bank intended to 
comply with the law. Nevertheless, when, on January 8, 1934, it 
accepted a deposit of $3,000 on Donlin’s account as trustee for the 
plaintiff, the total amount of that deposit, exclusive of interest, then 
stood at $4,056.77. It well may be that the reason for the withdrawal of 
$56.77 on January 18, 1936, was for the purpose of belatedly complying 
with the law. What became of this small withdrawal does not appear, 
but, in the circumstances of the case, as presented by the record, we 
prefer to regard it as an attempt to comply with the law, rather than 
as indicating a dominion on the part of Donlin over the principal fund 
that he had attempted to make the subject matter of a trust. 

The evidence warrants the finding that Donlin gave the bank book 
in question to the plaintiff, four days before his death and told her to 
hide it, and that he did not speak to her about the book thereafter. Up 
to that time, we think that there was nothing to show any intent of 
Donlin to make a present gift, as distinguished from an intent to create 
a trust. If a valid trust had been created, there was no reservation of 
any right to revoke or alter it. See Rock v. Rock, 309 Mass. 44, 48, 33 
N. E. 2d 973. The delivery of the bank book to the plaintiff, in the 
circumstances, was some evidence that a trust had been created. It also 
was some evidence of an intention on the part of Donlin to make a 
present gift. In and of itself, however, it would not be enough to 
transfer ownership of the deposit. See Greeley v. Flynn, 310 Mass. 23, 
26, 36 N. E. 2d 394. If, however, we take into consideration, as we must, 
the warrantable findings as to what Donlin said to the plaintiff at other 
times, we are of opinion that a completed gift could be found. It is 
true that the direction to the plaintiff to hide the book, standing alone, 
would not be enough to show an intended gift, but the other circum- 
stances of the case must be taken into consideration in determining the 
legal significance of the delivery of the bank book to the plaintiff. 
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Although we are of opinion that the evidence warrants the conclusion 
that either a trust was established or there was a gift of the deposit, we 
incline to the view that a trust was established. 

When the plaintiff signed the order with the defendant for the 
withdrawal of the deposit in question, she was a minor. The defendant 
has pleaded laches. It is unnecessary to recite the evidence bearing upon 
the plaintiff’s disaffirmance of her act in signing the withdrawal order, 
or that which the defendant contends shows laches. It is enovgh to say 
that we have examined it and are of opinion that the plaintiff was 
within her rights in disaffirming, and that the defendant has failed to 
sustain the burden of proving laches. 


CONTINUANCE OF EXECUTORSHIP UPON 
CONSOLIDATION OF STATE BANK 
WITH NATIONAL BANK 


In re Watkins’ Estate, Supreme Court of Vermont, 30 Atl. Rep. 
(2d) 305 


Upon consolidation of a state bank with a national bank under 
federal laws, the new banking corporation chartered under the laws 
of the United States, does not automatically succeed to an executor- 
ship granted the State bank. The right of the national bank to 
continue to act as executor is subject to the law of the state. 


Decedent died testate in 1930 leaving a widow but no issue. 
Decedent in his will named a state bank chartered under the laws 
of Vermont, as his executor. By his wil decedent provided for a 
life estate for his wife, the payment of certain legacies, the payment 
of income to two nieces and for the distribution of the remainder of 
his estate, within one year after the death of one of the nieces, to 
the issue of said nieces. The state bank was duly appointed executor 
of decedent’s estate and as executor took possession and control of 
the assets of the estate. Shortly thereafter decedent’s wife died and 
the two legacies payable upon wife’s death were delivered to the 
legatees by the executor. In 1931, the state bank was consolidated 
with the defendant bank, a national bank chartered under the laws 
of the United States. The consolidation was approved by the proper 
federal authorities. Subsequent thereto the charter of the state bank 
was revoked for non-payment of a state franchise tax. The defendant 
bank pursuant to said consolidation continued to exercise all of the 
duties of the state bank as executor of said decedent’s estate. The 
defendant bank did not apply for appointment as executor or admin- 
istrator with the will annexed and did not furnish a new bond. The 
plaintiffs, nieces of the decedent, brought this petition against the 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §485. 
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defendant bank, contending that the defendant wrongfully and 
without legal right took possession and control of the assets of the 
estate and wrongfully undertook to act as executor. The plaintiffs 
contend that there is now no legal executor or administrator of the 
decedent’s estate. The defendant contended that by virtue of the 
authorized consolidation with the state bank, the powers, property, 
rights and duties of the state bank devolved upon the defendant as 
the consolidated corporation and that the state bank continued its 
existence as a constituent part of the defendant bank. 


It was held that the defendant bank did not become the legal 
executor of the decedent’s estate as the result. of the consolidation of 
the state bank with the defendant bank. Although the consolidation 
was effected under federal laws, the state of Vermont retained the 
power to terminate the corporate existence of the state bank upon 
its failure to pay the franchise tax. Therefore upon revocation of 
the state bank’s charter for non-payment of the franchise tax, the 
power of the state bank to continue acting as executor of the dece- 
dent’s estate was extinguished and the court was required to grant 
administration to a suitable person. The question of the right of 
the state bank to retain its corporate identity was to be determined 
under the laws of the state of Vermont. 


Proceeding in the matter of the estate of Harris R. Watkins, deceased, 
wherein Emily Tenney Morgan and others filed a petition against the 
Howard National Bank & Trust Company alleging that the trust com- 
pany was wrongfully attempting to act as executor of the estate of 
Harris R. Watkins deceased, and requesting that a suitable person be 
appointed administrator with the will annexed. Decree for the peti- 
tioners, and the Howard National Bank & Trust Company brings 
exceptions, 

Decree affirmed, and cause remanded. 

Lawrence & O’Brien, of Rutland, for petitioners. 

Guy M. Page, John J. Deschesnes, Frederick P. Smith, and Grace 
Johnson Murphy, all of Burlington, for defendant. 


MOULTON, C. J.—This is a petition brought on June 11, 1941, to 
the Probate Court for the District of Chittenden by Emily Tenney 
Morgan, and her sons Richard Morgan and William 8. Morgan, Marian 
Bayley Buchanan, and the latter’s minor children, Lucia Bayley 
Buchanan, Edwin Bayley Buchanan, Ellen Grief Buchanan and Eustace 
Watkins Buchanan, represented by their guardian ad litem (herein- 
after called the petitioners), all of whom are parties in interest in the 
estate of Harris R. Watkins, deceased, against the Howard National 
Bank and Trust Company (hereinafter called the petitionee). It is 
alleged that the City Trust Company, a banking corporation organized 
under and by virtue of the laws of the State of Vermont, which was the 
executor named in the will of Harris R. Watkins and was appointed 
as such by the Probate Court has wholly ceased to function and carry 
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on its corporate business, including the exercise of its authority and 
the performance of its duties as executor since March 12, 1931, and that 
the petitionee; a banking corporation organized and existing under and 
by virtue of the laws of the United States, which has not applied for 
appointment as executor or administrator with the will annexed, and 
has given no bond, and has not been appointed executor or administra- 
tor, has wrongfully and without legal right taken possession and control 
of the assets of the estate and has wrongfully undertaken and attempted 
to act as executor; and that the petitionee has, by its acts and conduct 
relating to the estate, become an executor de son tort, and that there 
is now no legal executor or administrator of the estate. The prayer is 
that some suitable person be forthwith appointed administrator with 
the will annexed, and for general relief. 

The answer of the petitionee alleges that on March 12, 1931, the 
City Trust Company, theretofore the executor of the will of Harris R. 
Watkins, was consolidated with the Howard National Bank, a corpo- 
rate instrumentality of the United States, into a corporation of the 
United States under the name and style of the Howard National Bank 
and Trust Company, having the same offices and directors of the City 
Trust Company, and, by virtue of the laws of the United States, and 
in harmony with the Laws of the State of Vermont, the powers, 
property, rights, obligations and duties of the City Trust Company as 
fiduciary, including the executorship under the will of Harris R. 
Watkins, devolved upon the consolidated corporation, the petitionee, 
and having been exercised by it; that the City Trust Company has 
continued its existence as a constituent part of the petitionee, and is 
an instrumentality of the United States the corporate existence of which 
the State of Vermont, since the date of the consolidation, has been 
without power to regulate, control or terminate, as such constituent 
part; that the consolidated corporation and its nature were known to 
the Probate Court, and by its decrees the petitionee was recognized as 
the executor, and that the petitioners knew of the merger and that the 
petitionee was acting as executor, and consented thereto and accepted 
payments made by it in pursuance to decrees of the Probate Court, and 
are therefore estopped, both by the record and by matters in pais, to 
deny the right of the petitionee to act as executor. 

After hearing, and making a written finding of facts, the Probate 
Court entered a decree by which it was adjudged that the petition should 
be allowed; that the City Trust Company has ceased to exist as a 
corporate entity, for the purposes of the case; and that a vacancy exists 
in the office of executor of the Estate of Harris R. Watkins, which 
vacancy must be filled by the appointment of an administrator with 
the will annexed. The petitionee has brought the cause to this Court 
on exceptions to the decree. The petitioners also excepted to certain of 
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the findings of fact and to the refusal of the Court to comply ™ 
certain of their requests for findings. 

The Maryland Casualty Company, surety on the bond of the City 
Trust Company, was made a party to this proceeding, and moved to 
be dismissed as being improperly joined. This motion was denied, but 
since no exception was taken, we give the matter no further attention. 

We first consider whether the consolidation of the City Trust 
Company and the Howard National Bank caused the rights and duties 
of the City Trust Company, as executor of the Estate of Harris R. 
Watkins, to devolve upon the petitionee, the consolidated corporation, 
and automatically to constitute it the legal executor. Upon this question 
the following facts, found by the Probate Court, are pertinent: 


Harris R. Watkins died testate on February 18, 1930, leaving him 
surviving his widow, Nellie E. Watkins, but no issue. In his will he 
named the City Trust Company, a banking corporation organized and 
existing under and by virtue of the laws of the State of Vermont, as his 
executor. After directing the payment of his just debts and funeral 
expenses, and bequeathing certain personal property to his widow, he 
devised and bequeathed all the residue of his substantial estate, both 
real and personal, to the City Trust Company, upon trust to hold, 
manage, invest and reinvest the same for the benefit of Mrs. Watkins 
and to pay over the net annual income to her during her life. Upon 
her death, and after the payment of two legacies, he directed the income 
from the trust fund to be divided equally between his nieces, Emily 
Tenney Morgan and Marian Bayley Buchanan, and paid to them in 
quarterly installments as long as they both should live; and within one 
year after the death of one of them, the fund to be distributed in equal 
shares to the issue of the two nieces, 


The will was proved and allowed and the City Trust Company, 
having given the required bond, received its letters testamentary by 
decree of the Probate Court for the District of Chittenden on March 
18, 1930, and thereupon took possession and control of the assets of the 
estate as executor. 

Nellie E. Watkins died on April 14, 1930, and the two legacies, 
payable upon her death, have been delivered to the legatees. 

On March 12, 1931, the City Trust Company was consolidated with 
the Howard National Bank, a banking corporation organized and 
existing under the laws of the United States, both corporations having 
prior to that time occupied the same banking rooms in Burlington in 
Chittenden County, and having had the same officers. The consolidation 
was effected under the authority of the Act of Congress of November 7, 
1918, C, 209, sec. 3, as amended February 25, 1927, C. 191, see. 1, 44 
Stat. at Large, 1225, 12 U.S. C. A. § 34a, and received the approval of 
the Comptroller of the Currency of the United States on March 12, 
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1931, and a certificate of public good from the Commissioner of Banking 
and Insurance of the State of Vermont on March 6, 1931. The con- 
solidated corporation took the name of the Howard National Bank and 
Trust Company, by its charter, granted under the laws of the United 
States. On June 1, 1932, the Secretary of State of the State of Vermont 
issued a certificate by which the charter of the City Trust Company was 
declared to be revoked because the franchise tax had not been paid on 
or before April 1 of that year, as provided by G. L. Chap. 46, Sec. 
1046 (P. L. Chap. 48, sec. 1000). 

On or about the date of the consolidation the petitionee took posses- 
sion and control of the assets of the estate and proceeded to act as 
executor, although it did not apply for appointment as administrator 
or furnish a bond and it has never received an appointment as adminis- 
trator from the Probate Court. On July 31, 1931, it was appointed 
trustee of the trust fund established by the will, but the fund has never 
been decreed to it as such trustee. After March 12, 1931, the directors 
of the City Trust Company never took action as a board and the affairs 
previously conducted by that company were directed and controlled by 
the directors and officers of the petitionee. 

The Act of Congress (Nov. 7, 1918, ¢. 209, sec. 3, as amended Feb. 
25, 1927, ¢. 191, sec. 1, 44 Stat, 1225, 12 U.S. C. A. § 34a), by the author- 
ity of which the consolidation was effected, is, so far as material, as fol- 
lows: ‘‘ Any bank incorporated under the laws of aity State .. . may be 
consolidated with a national banking association located in the same 
county, city, town, or village under the charter of such national banking 
association,’’ under certain conditions and procedure therein prescribed ; 
‘fand all the rights, franchises, and interests of such State . . . bank so 
consolidated with a national banking association in and to every species 
of, property, real, personal, and mixed, and choses in action thereto 
belonging, shall be.deemed to be transferred to and vested in such 
national banking association into which it is consolidated without any 
deed or other transfer, and the said consolidated national banking 
association shall hold and enjoy the same and all rights of property, 
franchises, and interests including the right of succession as trustee, 
executor, or in any other fiduciary capacity in the same manner and to 
the same extent as was held and enjoyed by such State . . . bank so 
consolidated with such national banking association. . . . No such 
consolidation shall be in contravention of the law of the State under 
which such bank is incorporated. The words ‘State bank,’ “State banks,’ 
‘bank,’ or ‘banks,’ as used in this section, shall be held to include trust 
companies, savings banks, or other such corporations or institutions 
carrying on the banking business under the authority of State laws.’’ 


The petitioners do not deny that all the steps prescribed by the Act 
as preliminary to the consolidation have been taken, and, the contrary 
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not appearing, and especially in view of the approval of the Comptroller 
of the Currency, we assume that all these requirements have been satis- 
fied. However, it is urged that the consolidation was in contravention 
of the law and public policy of this State, as of that time. It is true 
that there was no statute of this State permitting the consolidation of 
a State trust company and a national bank, for No. 123, sec. 6, Acts of 
1933, (now a part of P. L. 6660), had not yet been enacted. But it is 
also true that there was no statute in terms prohibiting it. G. L. 5351 
(now P. L. 6660) forbidding a savings bank or trust company to make 
a sale, lease or exchange of all of its assets without the consent of the 
Bank Commissioner, given on petition and after hearing, does not appiy 
to the situation because the consolidation was not a sale, lease or ex- 
change of assets. Petition of Worcester County Nat. Bank, 263 Mass. 
444, 162 N. E. 217, 219. Furthermore under G. L. 4926, as amended 
by No. 125, sec. 1, Acts of 1919, the sale, lease or exchange of assets, even 
with the Bank Commissioner’s consent, could only have been to another 
corporation ‘‘authorized to do business under the laws of this state,’’ 
which, of course, a national bank is not. Nevertheless in the absence 
of any statutory interdict we are unable to discern a public policy of 
this State, that would operate to prevent a consolidation of State and 
National banks under the Acts of Congress. Specific statutory author- 
ization was not necessary. Casey v. Galli, 94 U. S. 673, 24 L. Ed. 168, 


169 ; Petition of Worcester County Nat. Bank, supra, 162 N. E. at page 
220. We hold that the consolidation of the City Trust Company and 
the"Howard National Bank was not in contravention of our law, or of 
our public policy. 


The answer to the question whether, upon the consolidation, the 
petitionee automatically succeeded to the executorship of the will of 
Harris R. Watkins, depends: upon the law of this State, for, as was held 
in ex parte Worcester County National Bank, 279 U. S. 347, 49 S. Ct. 
368, 371, 73 L. Ed. 733, 61 A. L, R. 987: ‘‘It is very clear to us that 
Congress, in the enactment of section 3 of that Act of February 25, 
1927 [12 U.S. C. A. § 34a], was anxious even to the point of repetition 
to show that it wished to avoid any provision in contravention of the 
law of the state in which the state trust company and the national bank 
to be consolidated were located.’’ 

Where there is no statute providing that the charter of a state trust 
company shall become void when it is consolidated with a national bank, 
it has been held that the corporate identity of the trust company is not 
destroyed and its charter is not dissolved by the consolidation. Common- 
wealth v. First National Bank & Trust Co. of Easton, 303 Pa. 241, 154 
A. 379, 382; Commonwealth, to Use of Grammes, v. Merchants Nat. 
Bank of Allentown, 323 Pa. 145, 185 A. 823, 826; Guardian Depositors 
Corp. v. Currie, 292 Mich. 549, 291 N. W. 2, 5; In re Barreiro’s Estate, 
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125 Cal. App. 153, 13 P. 2d 1017, 1025; Adams v. Atlantic Nat. Bank, 
115 Fla, 399, 155 So. 648, 651. In this respect Worcester County Nat. 
Bank, Petitioner, 263 Mass. 444, 162 N. E. 217, affirmed 279 U. S. 347, 
49 S. Ct. 368, 73 L. Ed. 733, 61 A. L. R. 987, and Hofheimer, Ex’r., v. 
Seaboard Citizens’ Nat, Bank of Norfolk, 154 Va. 392, 153 S. E. 656; 
certiorari denied 283 U. S. 855, 51 S. Ct. 648, 75 L. Ed. 1462, are 
distinguishable, because in each of these cases there was a state statute 
which rendered the charter of the trust company void upon the con- 
solidation. Whether this construction should be given to the provisions 
of P. L. 6660 we have no need to inquire, because that statute had not 
been enacted in its present form at the date of the consolidation here 
in issue. See Acts 1933, No. 123, § 6. It is enough to say that at that 
time no statute of this state declared the character of the trust company 
void upon the event of consolidation. | 

We do not, however, agree that because the corporate identity of a 
state trust company is thus preserved our law permits the transfer of 
the office of executor, which it legally exercised before the consolidation, 
to the consolidated corporation. In reaching this conclusion it is not 
necessary to hold that in the appointment of an executor a Probate 
Court of this State discharges a judicial function which cannot be 
impaired by the Act of Congress, as was the case in Worcester County 
National Bank, Petitioner, supra. Nor is Stevens v. First Nat. Bank 
& Trust Co., 173 Ga. 332, 160 S. E. 243, certiorari denied 284 U. S. 684, 
52 8. Ct. 201, 76 L. Ed. 578, in point, because that decision dealt with 
the effect of a consolidation of a state and a national bank upon the 
claimed transfer of the office of administrator of an estate held by the 
state bank, which office was a judicial appointment; and what is said 
in the opinion concerning the right of succession to an executorship is 
in view of the common law rule, adopted in Georgia but which has been 
expressly abrogated here by P. L. 2783 (G. L. 3239), that the executor 
of an executor becomes ipso facto the executor of the first testator. 160 
S. E. at page 246. See Mueller v. First Nat. Bank of Atlanta, 171 Ga. 
845, 848, 156 S. E. 662, in which this rule was held to operate as a 
transfer of an executorship to the consolidated bank. 

In our law an executor is a person, or corporation empowered to 
discharge the duties of a fiduciary, appointed as such by the testator in 
his will. The Probate Court has no power of choice, for the office is 
held by virtue of the testator’s selection. Odlin, Gnd., v. Nichols, et al., 
81 Vt. 219, 222, 69 A. 644; In re Bellows’ Estate, 60 Vt. 224, 227, 
14 A. 697; Sabine v. Rounds, 50 Vt. 74, 77, The statute (P. L. 2774, 
formerly G. L. 3230) is peremptory that when the will has been proved 
and allowed the Probate Court shall issue letters testamentary to the 
testator’s nominee, if he accepts the trust and gives the bond required 
by law. First Nat. Bank v. Harvey, Commissioner of Taxes, 111 Vt. 281, 
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296, 16 A. 2d 184. But although it has been held that an executor has 
sufficient interest in the estate to support the right of appeal from a 
decree by which his appointment is vacated, In re Bellows’ Estate, 
60 Vt. 224, 227, 14 A. 697; Foss, Trustee v. Sowles, 62 Vt. 221, 226, 
19 A. 984; he has no right or interest in his trust that he can transfer 
or delegate to another. The trust arising from an appointment as 
executor is highly personal and is neither contractual in nature nor a 
property right. Petition of Worcester County Nat. Bank, 263 Mass. 
444, 162 N. E. 217, 222; Petition of Atlantic Nat. Bank of Boston, 261 
Mass. 217, 220, 221, 158 N. E. 780. It is based upon the confidence 
placed by the testator in the particular person or institution chosen by 
him to administer his estate and distribute it in accordance with the 
provisions of his will. 


It has been held that.a testator who names a corporation as executor 
in his will is presumed to know that consolidations and mergers are 
possible and to have contemplated such corporate changes and assented 
to them. Adams v. Atlantic Nat. Bank, 115 Fla. 399, 155 So. 648, 651; 
Chicago Title & Trust Co. v. Zinser, 264 Ill. 31, 35, 36, 105 N. E. 718, 
Ann. Cas. 1915D, 931. We cannot accept this view, which in the 
absence of statute appears to strain the rule as to presumption beyond 
its legitimate purpose. In re Stikeman’s Will, 48 Misc. 156, 96 N. Y. S. 
460, 461; See also Petition of Commonwealth-Atlantic Nat. Bank of 
Boston, 249 Mass. 440, 450, 144 N. E. 443. Our law does*not recognize 
any right to succession to the office of an executor by a person or cor- 
poration not designated by the testator in his will. 


We hold that the petitionee did not become the legal executor of the 
will of Harris R. Watkins as the result of the consolidation of the City 
Trust Company and the Howard National Bank. It therefore becomes 
unnecessary for the purposes of this opinion to consider the claim 
that the bond furnished by the City Trust Company is effective as 
security for the conduct of the petitionee in relation to the assets of the 
estate. 


Our next inquiry concerns the effect and consequences of the revoea- 
tion of the charter of the City Trust Company for the failure to pay its 
annual license tax. As we have seen, the petitionee asserts that since 
the date of the consolidation the State of Vermont has been without 
power to regulate, control or terminate its corporate existence. "We 
do not adopt this view. The ‘‘franchise’’ of the state bank, the transfer 
of which is provided for in the Act of Congress (12 U.S. C. A. § 34a), 
‘‘eannot mean its right to be a corporation. The right to transfer 
franchise powers of a corporation organized under the laws of one 
sovereignty to a corporation organized under the laws of a different 
sovereignty is extraordinary. It cannot be implied in the absence of 
explicit statutory enactment to that end.’’ Petition of Worcester 
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County Nat. Bank, 263 Mass, 444, 451, 162 N. E. 217, 220, affirmed 279 
U. 8. 347, 357, 49 S. Ct. 368, 370, 73 L. Ed. 733, 61 A, L. R. 987. See 
also, Commonwealth to Use of Grammes v. Merehants Nat. Bank of 
Allentown, 323 Pa. 145, 185 A. 823, 826. At the time of the consolida- 
tion im the present case there was no statute of this State permitting 
the transfer of the City Trust Company’s right to be a corporation. 
This right, therefore, remained subject to our law. Commonwealth to 
Use of Grammes v. Merchants Nat. Bank of Allentown, supra. In 
Commonwealth v. First National Bank & Trust Co. of Easton, 303 Pa. 
241, 154 A. 379, 382, it was held that the State court had the authority 
to order the dissolution of a state trust company which had previously 
been consolidated with a national bank, since the trust company’s charter 
still existed, and, although in a condition of suspended animation, the 
company was not legally dead. 

It follows that the State of Vermont had the power to terminate the 
corporate existence of the City Trust Company, in accordance with 
G. L. 1046 (now P. L, 1000), providing that: ‘‘Every corporation shall, 
by virtue of this section, except as otherwise provided, cease to exist 
as such corporation on the first day of April in any year during which 
such corporation has not, on or before such day, filed its annual license 
tax returns for the fiscal year beginning with the first day of the preced- 
ing February, and has not, on or before the first day of April in such 
year, paid to the state the annual license tax for such fiscal year... .”’ 
Although the certificate of revocation was dated June 1, 1932, the City 
Trust Company, not having paid its annual license tax, ceased to exist 
as a corporation upon April 1, of that year. Its authority as executor 
was thereupon extinguished, and it developed upon the Probate Court 
to grant administration to a suitable person, as required by G. L. 
3240, now P. L. 2784, which is, undoubtedly, the exercise of a judicial 
function. 


There remains for consideration the petitionee’s claim of an estoppel, 
upon which issue the Probate Court has made voluminous findings. It 
would serve no purpose to repeat them all in detail, for they may be 
summarized as follows: The fact of the consolidation was known to the 
representatives of the petitioners and to the Probate Court. On March 
22, 1934, and September 18, 1936, the Register of the Probate Court 
issued certificates stating that ‘‘the City Trust Company now the 
Howard National Bank and Trust Company”’ had been appointed execu- 
tor of the last will and testament of Harris R. Watkins, deceased, and 
had accepted the trust and given bond, and that the appointment had 
never been revoked but remained in full force. On December 22, 1939, 
‘the petitionee, describing itself as ‘‘the City Trust Company, now the 
Howard National Bank and Trust Company,’’ applied to the Probate 
‘Court for a license to sell certain real estate belonging to the estate, and 
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after hearing, the application was granted. On April 24, 1933, and 
again on May 24, 1934, after notice that the charter of the City Trust 
Company had been forfeited, the Probate Court decreed distribution of 
the income of the estate, on application by the petitionee made in the 
name of the City Trust Company, and with the consent of all parties. 
Accounts were filed in the Probate Court by the petitionee in the name 
of the City Trust Company, signed by the Assistant Trust Officer of 
the petitionee, who had no connection with the City Trust Company 
before the consolidation. The same officer sent copies of these accounts 
to the petitioners or their representatives, who knew that the directions 
for handling the estate were being given by the petitionee. Between 
the time of a hearing on an account, filed by the petitionee in March 
1933, entitled ‘‘the substituted supplemental first aecount of the City 
Trust Company, executor of the last will and testament of Harris R. 
Watkins’’ (which hearing has never been completed), until the hearing 
on the application for license to sell real estate, in December, 1939, no 
question as to the authority of the petitionee to act as executor was 
raised on behalf of the petitioners. There is no finding that any decision 
was made upon this point. The representatives of the petitioners became 
satisfied that the bond given by the City Trust Company continued 
effective as to the petitionee, and the surety thereon admitted its liability 
in this respect. On very many occasions, set out in detail in the findings, 
the guardian ad litem of the minor petitioners and the attorney for the 
others, in letters to the petitionee and its officers and to the Probate 
Court concerning the accounts submitted, the disposition and manage- 
ment of the property of the estate, and the investment of its funds, 
referred to the petitionee as the executor and to its accounts as executor’s 
accounts. These letters covered the period from March 8, 1933, to 
September 30, 1940. 

The burden of proving an estoppel rests upon the party asserting it, 
and he must establish all the facts necessary to constitute the defense. 
Cleveland v. Rand, 90 Vt. 223, 229, 97 A. 989; West River Power Co. v. 
Bussino, 111 Vt. 137, 139, 11 A. 2d 263; See also North Troy Graded 
School Dist. v. Town of Troy, 80 Vt. 16, 24, 66 A. 1033. It is essential 
to an estoppel that the party claiming it shall have relied upon the con- 
duct of the party sought to be estopped, and the consequence of such 
reliance, shall have been induced to act to his prejudice. West River 
Power Co. v. Bussino, supra; Vinton v. Atlas Assur, Co., Ltd., 107 Vt. 
272, 278, 178 A. 909; Weinberg v. Norton, 107 Vt, 279, 282, 178 A. 913;. 
Spaulding & Kimball Co. v. Atna Chemical Co., 98 Vt. 169, 174, 175, 
126 A. 588; Stevens v. Blood, 90 Vt. 81, 86, 96 A. 697; Boynton v. Hunt, 
88 Vt. 187, 188, 92 A. 153; Royce v. Carpenter, 80 Vt. 37, 46, 66 A. 888. 
There is no finding that the petitionee relied upon, and was induced to 
act to its prejudice by, the conduct ascribed to the petitioners. Although 
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reliance may be made to appear by inference from facts found to have 
‘been established (see Ste. Marie v. Wells, 93 Vt. 398, 399, 108 A. 270), 
there is no inescapable inference here, for the facts permitted the 
Probate Court fairly to conclude that there had been no reliance. We 
cannot presume that it drew any ‘inference from the facts as found 
when to do so would result in a reversal. We indulge this presumption 
only in aid of the judgment or decree below. Whitehead v. Whitehead, 84 
Vt. 321, 322, 323, 79 A. 516. ‘“We ought not for the purpose of revers- 
ing a judgment to read into the finding of facts something which is not 
there, and which is not a necessary inference from the facts found.’’ 
Adams v. Ladeau, 84 Vt. 460, 464, 79 A 996, 997. See also, Trask v. 
Trask’s Estate, 99 Vt. 353, 355, 132 A. 136; Powell v. Merrill, 92 Vt. 
124, 131, 103 A. 259. 

Furthermore, the principle of estoppel does not apply when the facts 
are known to both parties, or when both parties have the same means 
of ascertaining the truth. Powers, etc., Ex’rs of Judevine’s Estate v. 
Trustees of Caledonia County Grammar School, 93 Vt. 220, 238, 106 A. 
836. And see State v. Heaphy, 88 Vt. 428, 431, 92 A 813. The record 
‘amply shows that this was the situation in the present case. 

It is argued that the Probate Court, by the register’s certificates to 
the effect that the ‘‘City Trust Company now the Howard National 
Bank and Trust Company’’ was appointed executor, by the license to 
sell real estate issued in the same terms, and by the decrees and accounts, 
has recognized the petitionee as the qualified executor, and so it ought 
to be presumed that it had qualified as such. But the Probate Court 
had no power to appoint it executor. The court might, after the dissolu- 
tion of the City Trust Company’s charter, have appointed the petitionee 
administrator with the will annexed, for a national bank may serve in 
this capacity. G. L. 5447, now P. L. 6822. But there was no .appoint- 
ment to this office. No presumption can prevail against the express 
finding to this effect. The decrees and the other proceedings seem to 
shave been based upon the erroneous assumption that the executorship 
hhad been transferred to the petitionee by force of the consolidation. 
‘We are not called upon to decide the effect of such decrees upon the 
rights of the parties. Upon no theory of estoppel or waiver could the 
Probate Court be precluded from an examination of the legal situation, 
and from determining the necessity of appointing an administrator with 
the will annexed, as prescribed by P. L. 2784. 

In view of what we have said in the foregoing opinion it is unneces- 
sary to give attention to the exceptions of the petitioners.. 

Decree affirmed and the cause remanded: to the Probate Court for 
the District of Chittenden. To be certified. 





THE BANKING LAW JOURNAL 319 


BANK ENTITLED TO REIMBURSEMENT ON 
FORGERY OF PAYEE’S SIGNATURE 


Citizens Bank of Hattiesburg v. Miller, Supreme Court of Mississippi, 
11 So. Rep. (2d) 457 


A bank is entitled to reimbursement for a sum paid to an indorsee 
of a check on which the payee’s signature is forged if the indorser 
cannot prove that he has been prejudiced by any delay in being 
notified of the alleged forgery. 

An indorser, whether for accommodation or for value, guarantees 
the genuineness of previous indorsements upon a check which: he 
negotiates. : 

An army officer drew a check for $100 payable to his wife on a 
bank account he had with the plaintiff bank. The officer mailed the 
check to his wife from the army post. The check came into the 
possession of a soldier who asked the defendant to cash it for him. 
At the time the soldier presented the check to defendant it bore the 
alleged indorsement of the payee. The soldier indorsed the check 
in the defendant’s presence and agreed to return the next day to. 
receive the $100. Defendant thereupon went to plaintiff bank and 
upon being informed by the teller of the plaintiff bank that the 
check was valid, he indorsed it and was paid the $100 by the bank 
teller. Defendant then gave the $100 to the soldier; the defendant 
having acted merely as an accommodation for the soldier during the 
entire transaction. Later the officer, learning that his wife had not 
received the check, informed the bank to stop payment on it. The 
plaintiff bank informed the officer that the check had been cashed 
and that the payee’s signature on the check had been forged. The 
officer thereupon requested the plaintiff bank to credit his account 
with the $100. Later the plaintiff bank informed defendant of the 
forgery of the payee’s signature and demanded that defendant 
reimburse the bank for the $100. Defendant refused to pay the 
$100. Plaintiff brought this action against the defendant bank for. 
the $100. Defendant contended that the plaintiff bank had not 
repaid the $100 to the officer prior to filing suit, that it had not 
shown that the payee did not indorse the check nor that the payee 
did not authorize anyone else to indorse her signature and that the 
plaintiff bank was estopped from demanding payment from defend- 
ant because the bank did not notify him of the alleged forgery until 
30 days after his indorsement of the check and the receipt of the $100 
from the bank. a 

It was held that the cause of action accrued in favor of the bank 
as against the defendant, as indorser, as soon as the plaintiff learned 
of the alleged forgery, since its liability to the officer had accrued 
when it charged his account with the $100 without authority from 
the payee. The evidence was sufficient to establish that payee’s 
signature on check was a forgery entitling the plaintiff bank to 
reimbursement from the defendant. The defendant did not show 


<sseesiashceieibinleeienietacciiaerireiashdiaaiaanaidiieataeaieesiphitgeihcaiatianeniiicestlnisetaiatiieaninbtniantiieiainannidianantalitine 
NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §556. : : 
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that he was prejudiced by the delay of the plaintiff bank in notifying 
him of the alleged forgery of the payee’s signature and therefore the 
plaintiff was not barred by ¢stoppel from seeking reimbursement 
from the defendant. 


Action in the county court by Citizens Bank of Hattiesburg against 
L. A. Miller to recover money paid under a forged indorsement of a 
check. Peremptory instruction was granted for plaintiff, and an appeal 
was taken to the circuit court. From a judgment for defendant, plain- 
tiff appeals. Reversed and rendered for plaintiff. 


McGEHEE, J.—On August 1, 1941, Captain H. I. Humphrey, 
stationed at Camp Shelby, was carrying a deposit account with the 
appellant, Citizens Bank of Hattiesburg, Mississippi, and drew a check 
against such account payable to his wife ‘‘Mrs. H. I. Humphrey’’ for 
the sum of $100, enclosed the same in a letter and placed it in the mail 
box. provided for the depositing of outgoing mail in his particular 
regiment, duly addressed to her at Brooklyn, New York, where she was 
then visiting relatives and friends. Captain Humphrey was then about 
to go on. extended maneuvers in Louisiana, and the proof upon the trial 
of this case disclosed without objection that shortly prior to August 17, 
1941, he learned by letter from his wife that she had not received the 
cheek and had not heard from him. In the meantime, on the evening 
of August 7, 1941, this check was presented to the appellee, L. A. Miller, 
@ local resident, at a place of business where he worked, by a young man 
in soldier’s' uniform to be cashed. It was then after banking hours and 
it was agreed that the soldier would leave the check with the appellee 
until the following day in order that it might be ascertained whether 
the check was good at the bank. Before: doing so, he endorsed the same 
in the presence of the appellee in the name of ‘‘Mr. Nelson Dudley,’’ 
the same already bearing the purported endorsement of the payee named 
therein. On the next morning, the appellee carried the check to ‘the 
appellant bank, asked the teller there whether or not the same was good, 
and the teller upon ascertaining that Captain Humphrey had more than 
$100 to his checking account at the bank and that his signature ta.the 
check was genuine agreed to pay the $100 to the appellee provided he 
would endorse the same. The appellee endorsed the check accordingly 
and was paid the sum of $100, which he thereafter delivered to this 
soldier upon his return to his place of business that evening for the 
money. The entire transaction was handled insofar as the appellee was 
concerned purely as an accommodation to the soldier, but. which fact 
becomes immaterial for reasons: hereafter stated, 

“On August'17, ‘1941, Captain’ Humphrey, after being advised by letter 
from his wife that she shad. not received. the check and had’ not heard 
from him, wrote the appellant bank to stop payment on the check as 
he feared ‘‘that it has been lost in the mail.’’ Thereafter, Captain 
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Humphrey learned upon receipt of his. bank statement after September 
1, 1941, that the check had been paid on August 8th, as aforesaid, and 
that the same did not bear the genuine endorsement of his wife. Then, 
on September 12th, he advised the appellant bank of such fact, suggest- 
ing that his wife’s signature had been forged, and requesting that the 
bank credit his account with the sum of $100 with which it had been 
charged at the time the bank cashed the check upon the endorsement of 
appellee. The cashier of the appellant bank thereafter advised the 
appellee on September 16th that the endorsement of the payee on the 
check was not genuine and requested that he reimburse the bank for 
the $100 which had been paid to him upon the theory that he had 
guaranteed the genuineness of the previous endorsements thereon. This 
request was declined by the appellee and with the result that on Febru- 
ary 4, 1942, the appellant bank instituted suit against him in the county 
court for the sum of $100 and costs, but it appears that the bank failed 
to restore the credit to the account of Captain Humphrey until the day 
following the filing of this suit. After hearing the evidence, a peremp- 
tory instruction was granted by that court in favor of the appellant 
bank, from which an appeal was taken to the circuit court, where the 
judgment was reversed on the record and judgment entered in favor of 
the appellee, as defendant. From that judgment, the bank prosecutes 
this appeal. 

The appellee urges, among other things, as a defense to the suit (1) 
that the same was prematurely brought since the bank had not repaid 
Captain Humphrey at the time of the filing of the suit; (2) that the 
bank failed to meet the burden of proof of showing not only that Mrs. 
Humphrey had not endorsed the check but that she had not authorized 
anyone else to endorse her signature thereon; and (3) that the bank is 
estopped from demanding payment of the appellee for the reason that 
it failed to notify him of the alleged forgery of the payee’s signature 
thereon until more than thirty days after appellee had endorsed the 
check and received the $100 from the said bank. 

On the first contention, we are of the opinion that the cause of action 
accrued in favor of the bank as against the appellee as endorser as soon 
as it learned of the alleged forgery, since its liability to. Captain 
Humphrey had accrued when it charged his account with the $100 
without authority from the payee of the check in question, together with 
its right to reimbursement from the appellee as endorser. 

On the second contention, it was shown by the testimony: of Captain 
Humphrey without dispute that the check did not bear the genuine 
signature of the payee as an endorser, and the proof further discloses 
without objection or conflict that the payee had not only failed to receive 
the check through the mail but that she did not know that’ it had been 
issued or mailed to her until after it had been paid at the bank. In 20 
Am. Jur. 1036, it is stated that: ‘‘The fact that evidence which is 
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introduced in a case may be, if objected to, incompetent evidence under 
some one or more exclusionary rules of evidence does not destroy its 
probative effect, if it is admitted without objection. It is the generally 
prevailing rule that relevant evidence received without objection may 
properly be considered, although it would have been excluded if objec- 
tion had been made. Such evidence, where admitted without objection, 
has the force and effect of proper evidence and is to be accorded its 
natural probative effect as though it were admissible under the estab- 
lished rules of practice. Applying these general principles, most courts 
hold that hearsay evidence, where admitted without objection, may 
properly- be considered and given its natural and logical probative 
effect, as if it were in law competent evidence. The hearsay rule is 
merely an exclusionary principle limiting admissibility of testimony 
and involves no assertion that hearsay statements are without probative 
force or that they can furnish no logical basis for conclusions of fact, 
assuming, of course, they are logically relevant to some issue. Hearsay 
evidence admitted without objection may be regarded as sufficient to 
establish a fact in controversy.’’ And, in the case of Barlow v. Verrill 


et al., 88 N. H. 25, 183 A. 857, 104 A. L. R. 1126, it is held that hearsay 
testimony received without objection may properly be considered by the 
trier of facts although it would hav2 been excluded if objection had 
been made. The elaborate annotation on page 1130 of 104 A. L. R. in 


support of the holding in the case above mentioned discloses that this 
rule is supported by the overwhelming weight of authority. The best 
evidence rule required that the bank as plaintiff should have offered the 
testimony of Mrs. Humphrey by deposition or otherwise, to prove that 
she had not authorized the endorsement of her signature on the check, 
but no objection was made to the secondary evidence hereinbefore 
referred to, and we are therefore of the opinion that in the absence of 
any evidence to the contrary, the testimony of Captain Humphrey to 
the effect that his wife had advised that she had not received the check 
and had not heard from him has sufficient probative value to establish 
the fact that she had not authorized anyone to endorse her signature 
on the check in question, and that such testimony, when considered in 
connection with his positive statement that her purported signature was 
not genuine, was sufficient to sustain the peremptory instruction granted 
by the county court in favor of the bank insofar as this defense in par- 
ticular is concerned. 

On the third contention, we are of the opinion that the defense of 
estoppel against the bank is not well taken for the reason that it does 
not affirmatively appear from the record that the appellee was iin any 
manner prejudiced by the delay on the part of the bank in notifying 
him of the alleged forgery of the signature of the payee sincé)jt does 
not appear that the soldier who representéd himself to be Nelsot!‘Dudley 
at the time he endorsed the check in that name remained at!\Camp 
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Shelby for any particular length of time after he received the $100 from 
the appellee or that his whereabouts were known to the appellee at any 
time after that date. Appellee testified that he had seen this soldier 
before, but that he did not know his name, and he did not claim to have 
ever seen him again after the occasion in question, if indeed there was a 
Nelson Dudley. In order for delay to work an estoppel, it must clearly 
appear that the person relying upon an estoppel has been prejudiced 
by such delay. 

We are therefore of the opinion that the undisputed proof was 
sufficient to establish the alleged forgery ; that while the bank is required 
at its peril to know the signature of its depositor, it is not required to 
know the signature of the payee named in a check of its depositor, who 
is unknown to the bank and with whose signature it is not familiar, and 
under no duty to become familiar; and that the appellee as endorser, 
whether for accommodation or for value, guarantees the genuineness of 
previous endorsements upon a check which he negotiates. Sections 2679, 
2685, 2690, 2715, 2722, 2724, Code of 1930; and. Williams v. Tishomingo 
Savings Institution, 57 Miss. 633, where it is said: ‘‘But the rule is well 
settled that an indorser warrants the genuineness of the prior indorse- 
ments on the bill, and also his title to the paper. Should it be ascer- 
tained, even after payment of the bill, that any of the indorsements are 
forged, the drawee can recover back the amount of the bill from the 
person to whom he paid it; and so each preceding indorser may recover 
from the person who indorsed the bill to him.’’ Therefore, the circuit 
court was in error in reversing the judgment of the county court whereby 
the peremptory instruction had been given in favor of the appellant 
bank. The judgment of the circuit court will be reversed and the judg- 
ment of the county court reinstated. 

Reversed and judgment here for the appellant. 


OWNER’S REQUEST AS TO USE OF JOINT BANK 
ACCOUNT DOES NOT DESTROY 
SURVIVOR’S RIGHTS 


Maurice v. Coleman, District Court of Appeal, California, 132 Pac. Rep. 
(2d) 511 


The owner of funds creating a joint tenancy in said funds does 
not retain directional control of said funds which could destroy the 
joint tenancy by requesting that the other joint tenant use so much 


NOTE — For -similar. decisions see. Banking Law. Journal. Digest (Fifth 
Edition) §450. 
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of the fund as she deems necessary for her maintenance, care, funeral 
and burial expenses. Evidence as to what uses joint tenant makes 
of the funds are incompetent and inadmissible, in absence of allega- 
tion of joint tenant’s fraud or undue influence inducing owner to 
open account. The owner’s intention to create joint interest with 
right of survivorship is conclusively presumed under Statute. 

A few months prior to her death, decedent opened a joint bank 
account with defendant. Decedent requested defendant to use so 
much of the fund as she deemed necessary in paying decedent’s 
maintenance and caring for decedent’s funeral and burial expenses. 
During decedent’s lifetime defendant had made periodical with- 
drawals from the joint account and at the time of decedent’s death 
there remained a balance of $417.58. This sum was withdrawn by 
the defendant and deposited in her own account. Defendant claimed 
her right as, sole survivor of the joint account. Plaintiff, adminis- 
trator of decedent’s estate, claimed the balance on deposit belonged 
to decedent’s estate and brought suit to recover said sum from the 
defendant. Plaintiff contended that the decedent had not created 
@ joint tenancy in the bank account because the decedent had 
retained directional control over the funds on deposit. 

It was. held that the evidence clearly showed that the decedent 
as owner of the funds on deposit, had the knowledge, the intent, and 
the understanding that she was creating a joint account, and that 
she gave her express consent to the transaction. Decedent did not 
retain directional control over the funds on deposit, notwithstanding 
the request that funds be used by defendant for her maintenance, 
funeral and burial expenses. 

Compliance by the defendant with decedent’s request as to use 
of the funds did not destroy defendant’s rights as joint tenant. 
Defendant’s rights were of statutory origin and under the statutes 
deeedent’s intention to create joint interest in the bank account, with 
right of survivorship was conclusively presumed in the absence of 
allegations by the plaintiff that the defendant had induced the 
decedent to open the account by use of fraud or undue influence. 
It was immaterial and incompetent as evidence to show what uses 
the defendant had made of the funds on deposit. 


Action by J. Maurice, as administrator of the estate of Josie Hutton, 
deceased, against Ruth P. Coleman to recover moneys alleged to belong 
to the estate. Judgment for defendant, and plaintiff appeals. 

Affirmed. ; 

Geo. Ingraham, of Oakland, for appellant. 

H., L. Richardson, of Oakland, for respondent. 


NOURSE, P. J.—The plaintiff sues as administrator of the estate 
of Josie Hutton to recover moneys alleged to belong to the estate. The 
defendant had judgment. 

The moneys claimed were the subject of a joint bank account opened 
by Mrs. Hutton a few months before her death and comprised moneys 
belonging entirely to the separate estate of the deceased. The account 
was opened by the deceased upon her special request with the aid of an 
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official of the bank. Sums were periodically drawn by the defendant 
durimg the lifetime of the deceased and a balance of $417.58 remained 
at the time cf her death. Claiming her right. as sole survivor the 
defendant withdrew this sum and deposited it to her own account. The 
trial court found that the joint account was opened by Mrs. Hutton 
freely and voluntarily, that all moneys withdrawn from the account 
prior to her death were expended and disposed of with her consent, 
and that the balance remaining at the time of her death became the 
property of defendant as sole survivor. 

In appealing from the judgment the plaintiff states the question 
involved as follows: ‘‘As a matter of law can a joint tenancy be estab- 
lished without the knowledge, the intent, the consent, or understanding 
of the party to whom the res belonged, where said party owner retains 
directional control over the res.’’ 

We cannot find that any such question arises here, or that any of 
the premises upon which it rests come out of this record. The evidence 
clearly shows that the owner of the ‘‘res’’ had the knowledge, the intent, 
and the understanding that she was creating a joint account and that 
she gave her express consent to the transaction. The evidence also shows 
that she did not retain directional control over the fund, but that she 
did request her joint tenant to use so much of the fund as she deemed 
necessary in paying for her maintenance and care and for funeral and 
burial expenses. We do not understand that because the defendant 
complied with these requests, in part at least, her rights as a joint tenant 
were thereby affected, and we do not understand how her failure to 
prove that all the moneys withdrawn by her were used for the care, 
maintenance, and burial of the deceased can have any bearing upon the 
question of law involved—which is simply whether a joint tenancy was 
created in accordance with the statute. For these reasons we will not 
discuss appellant’s attacks upon the findings of fact. The decision should 
be confined to this question of law. 

The rights of the respondent are of statutory origin. The use of a 
joint bank account is recognized in the State Bank Act. Section 15a 
provides that such a deposit becomes conclusive evidence, in an action 
in which the bank or the survivor is a party, ‘‘of the intention of such 
depositors to vest title to such deposit and the additions thereto in such 
survivor’’ in the absence of fraud or undue influence. Deering’s Gen. 
Laws, Act 652. Now there is nothing in the complaint which approaches 
a plea of fraud or undue influence, hence nothing to support the admis- 
sion of any evidence of what intention the owner might have had other 
than that appearing on the face of the document. Thus the intention 
of the owner to vest title in respondent is conclusively proved by the 
presumption named in the statute. 

For this reason all the evidence relating to what uses were made of 
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the fund by respondent was incompetent and inadmissible. The attack 
here made is no different from that made in Estate of Gaines, 15 Cal. 2d 
255, at page 260, 100 P. 2d 1055, where the court cited other California 
cases holding that a joint interest with right of survivorship to the hole 
fund is created by the execution of joint tenancy cards of this type. As 
here, the contention was made that the intention of the owner to create 
a joint interest with right of survivorship was not proved. But since 
this intention is conclusively presumed, there was no need to make 
further proof. Upon the record as presented the case is one where the 
owner of the fund vested in the respondent as joint tenant title and 
possession. If it be called a gift it was a gift completed and not depend- 
ent upon the death of the owner. If the donee agreed to take care of 
the owner during her last illness and failed to do so her failure might 
be subject to attack in a proper proceeding brought for that purpose. 
But this is not such a case. To the contrary this case does not put in 
litigation either the issue of the joint tenancy agreement or a failure 
to comply with its terms. 





LEGAL QUERIES AND ANSWERS 


By Josepu A. Noite of the Massachusetts Bar 


Acceptance 


Q. What are the different types of acceptances and how do they differ 
as to their effect? 


A. An acceptance is either general or qualified. A general accept- 
ance assents without qualification to the order of the drawer. A qualified 
acceptance in express terms varies the effect of the bill as drawn. N. I. L., 
See. 139. 


Certificate of Deposit 
Q. Is a bank liable on certificates of deposit wrongfully issued by 
the cashier of the bank, payable to his own order? 
A. No. Any one purchasing such certificates is put on notice by 
their form and is not a holder in due course. Lee v. Smith, 84 Mo. 304, 
18 B. L. J. 898. 37 B. L. J. 752. § 242 B. L. J. Digest. 


Computation of Time 
Q. How is the time of payment of a negotiable instrument computed ? 
A. Where the instrument is payable at a fixed period after date, 
after sight, or after the happening of a specified event, the time of 
payment is determined by excluding the day from which the time is to 
begin to run, and by including the date of payment. N. I. L., Sec. 86. 


Collections 

Q. The payee of a check deposits it in his bank for collection and 
the latter forwards the check direct to the drawee. There is no other 
bank at the place where the drawee is located. Does this justify the 
collecting bank in sending the check direct to the drawee? 

A. It is held that the bank is liable even in such circumstances, if the 
drawee does not remit. Minneapolis Sash Co. v. Metropolitan Bank, 
76 Minn. 136, 78 N. W. Rep. 980. § 315 B. L. J. Digest. 

Escrows , 

Q. What position must an escrow holder maintain toward all parties 

to escrows placed in his charge? 


A. He must be neutral and carry out written escrow instructions 
impartially. 


RO ne ee ee 
Editor’s note: Answers to questions may not be applicable to all jurisdictions. 
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Judicial Crends 


Digest of Decisions on Checks Delivered to Imper- 
sonator— Rights of Drawee Bank 


Where a person draws a check to the order of an impostor and deliv- 
ers it to the impostor and a third person forges the payee’s name and 
collects the check, the drawee bank will be liable for the amount to the 
drawer. National Metropolitan Bank v. Realty Appraisal & Title Co., 
47 Fed. Rep. (2d) 982. 48 B. L. J. 629. 


Where a person obtains a check by fraud, payable to himself under 
an assumed name, and transfers it for value to a person who collects 
it from the drawee bank, the bank will not be permitted to recover the 
money on the theory that the payee’s indorsement was a forgery. 
Milner v. First Nat. Bank, Ga., 1458S. E, Rep. 101. 46 B. L, J. 46. 


An impostor wrote to the plaintiff under the name of a former client 
of the plaintiff’s requesting that a check be sent to her. The plaintiff, 
believing that the letter came from his former client, drew a check on 
the defendant bank payable to her order and forwarded it. The check 
was collected by the impostor. It was held that the defendant bank was 
liable. Moore v. Moultrie Banking Co., Ga. 148 S. E. Rep. 311. 
46 B. L. J. 6387. 


One who falsely claimed to be the payee named in a certificate 
of indebtedness secured a check, payable to the order of such payee, on 
the assurance that he would identify himself as the payee at the drawee 
bank. It was held that the drawee bank, which afterwards paid the 
check on the impostor’s indorsement, was liable for the amount to the 
drawer. Dodge v. National Exch, Bank, 30 Ohio St. 1. 32 B. L. J. 44. 


A, representing himself to be B, obtained a loan from C in the form 
of a check payable to B, indorsed B’s name on the check and delivered 
it to D, who cashed it at the drawee bank. It was held, contrary to 
the general rule, that the bank was liable to C, the drawer. Tolman v. 
American Nat. Bank, 22 R. I. 462, 48 Atl. Rep. 480. 32 B. L. J. 47. 
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An impostor called the plaintiff on the telephone, represented himself 
to be the customer’s man for R. C. Montgomery, a reputable investment 
banker, and offered to ell to the plaintiff certain sharés of stock. The 
plaintiff decided to make the purchase and delivered a check to the im- 
postor by messenger. It was indorsed hy some one, not the real Montgom- 
ery, and paid by the defendant bank. It was held that the bank was liable 
to the plaintiff, as having paid the check on a forged indorsement. 
Daniels v. Corn Exchange Bank Trust Co., 258 N. Y. Supp. 126. 
49 B. L. J. 852. 





Where a check is delivered to one assuming another’s name, and paid 
by the bank upon the indorsement of the impersonator, the bank is not 
liable to the drawer. Meyer v. Indiana Nat. Bank, 27 Ind. App. 354, 
61 N, E. Rep. 596, 19 B. L. J. 44. 





A gave a check drawn to the order of B to an agent of B for horses, 
believing the payee to be a certain wealthy individual of that name. The 
bank paid the check on the indorsement of B, who was the owner of the 
horses, but not the individual A suppcsed him to be. It was held that 
there was no forgery, and that the bank was not liable to A. Sherman v. 
Corn Exchange Bank, 91 N. Y. App. Div. 84, 86 N. Y. Supp. 341. 
21 B. L. J. 324. 





A stranger falsely representing himself to be one B, obtained a loan 
upon B’s property from the Land Title and Trust Company, which gave 
him its check for the amount, drawn upon itself, payable to B. The 
stranger indorsed the check in B’s name.and deposited it in the North- 
western National Bank by which it was collected from the drawee. It 
was held that the check having been issued to the person whom the 
drawer intended to designate as the payee, its payment was chargeable 
by the drawee to the drawer; and hence the money could not be recov- 
ered from the one who collected the check upon the indorsement of such 
assumed payee. Land Titlé & Trust Co. v. Northwestern Nat. Bank, 
196 Pa. 230, 46 Atl. Rep. 420. 17B. L. J. 515; 21B. L. J. 294. 





The Bank of New South Wales issued a draft on a San Franciseo 
bank, payable to E. D. T. Smith. The draft was stolen from the mail 
and was never received by the payee. It was presented to the plaintiff 
bank by a person who claimed to be Smith. The plaintiff refused to 
cash it but accepted it for collection and gave the impostor a receipt 
which recited that it was a letter of advice only and not to be construed 
as creating any credit. The impostor presented this receipt to the 
defendant bank and requested that bank to collect the proceeds of the 
draft. The defendant forwarded the receipt to the plaintiff and the 
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latter sent back to the defendant bank its cashier’s check, payable to 
the order of Smith. The impostor indorsed the check in the name of 
Smith and the defendant collected it and paid the proceeds to him. It 
was held that the plaintiff bank was entitled to recover the amount of 
its eashier’s check. Bank of Italy v. First Bank of Kern, Cal., 231 Pace. 
Rep. 44. 42 B. L. J. 187. 


One who had stolen bales of cotton sold them to the plaintiff under an 
assumed name, the plaintiff giving him a check on the defendant bank 
in payment. It was held that the bank was protected in paying the 
check, since it was paid to the person to whom the drawer delivered it, 
even though the holder’s indorsement did not strictly correspond with 
the manner in which the name was spelled on the face of the check. 
Townsend, Oldham & Company v. Continental State Bank, Tex., 178 
S. W. Rep. 564. 32 B. L. J. 700. 


A impersonating B, the owner of certain land, obtained a loan from 
C in the form of a check. The drawee bank was held not liable in paying 
the check. Emporia Nat. Bank v. Shotwell, 35 Kan. 360, 18 B. L. J. 
420, 24 B. L. J. 860-864; McHenry v. Old Citizens National Bank, Ohio, 
97 N. E. Rep. 395, 29 B. L. J. 329; United States v. National Exchange 
Bank, 45 Fed. Rep. 163; Meridian Nat. Bank v. First Nat. Bank, 7 Ind. 
App. 322, 32 B. L. J. 44; Ryan v. Bank of Italy, Calif., 289 Pac. Rep. 
863. 47 B. L. J. 913. 


A soldier applied for an allowance for his wife ‘‘H. D.’’ The govern- 
ment issued a number of checks payable to ‘‘H. D.’’ which she indorsed 
and collected through the defendant bank. Upon discovery that the 
payee was not the soldier’s wife, it was held that the defendant was not 
liable to the government since the payee’s indorsements were made by 
the person intended by the government. United States v. Liberty Insur- 
ance Bank, 26 Fed. Rep. (2d) 493. 45 B. L. J. 783. 
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